Commercial In Confidence

Film Industry Meeting on Actors’ Equity and Immigration Issues

To Hon Gerry Brownlee Priority Medium
Date 28 April 2010 Deadline 29 April 2010
Purpose

1 This report provides information for your meeting with Immigration Minister Dr Jonathan
Coleman and film industry representatives on Thursday the 20™ of April-at 10 am. Thie
purpose of this meeting is to discuss an ongoing issue Wlth NZ ,Actbr*s Equnty (,"Actors

Equity”) and Walt Disney Pictures (Disney). _ AN \) NS )

'||,

Meeting Overview

2  The Immigration Minister Dr. Jonathan Celeman ancf Paui SWaIlow from MED will be
attending this meeting, in addition to the fe‘ildwzng film mdl.ietry representatlves

o Penelope Borland, Chief Executzve; SCreen Prot ua‘txen and Development Association of
New Zealand (SPADA) >~ SPADA is a nonapra’r“ ,\mémbership based organisation that
represents the m;erests of m‘oducers and- rli’aductlon companies on all issues affecting
the commercmai ant:l creatufe aspeq%s o‘f mdependent screen production in New Zealand.

o Sue Tﬁqmpaon Fllm New Zealand (Formerly Acting Chief Executive, currently

transitioning” ‘Gisella Carr into the Chief Executive role) — Film New Zealand is the
_<national” Him locations ofﬁce that provndes information, introductions and support to
¢ nternéiftonal and dt&mestlc filmmakers'. Itis possible Gisella Carr will also atiend.

\‘ _,._\_ -.

Background on Iséue

/3 \ c.A(:‘ifoi‘e Eqwty is the industrial and professional organisation that represents performers
N\ ) \who work in New Zealand’s entertainment industries. Actors’ Equity merged two years ago
) ) with the Australian union Media Entertainment and Arts Alliance (MEAA), and now

" operates as an autonomous part of MEAA.

_./

4  Actors’ Equity plays a role in the immigration process for issuing temporary work visas by
supplying letters of non-objection for non-New Zealand actors cast in a production.

5 Film or television production companies wishing to bring in cast and crew to work here
temporarily can use the Specific Purpose or Event subcategory of immigration temporary
work policy. In line with the overall intent of immigration temporary work policy, this policy
is designed to ensure that New Zealanders are provided with opportunities to work on all

productions.

' Film New Zealand receives operational funding from Vote Economic Development at the current annual level of

$799,000.
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Commercial In Confidence

6  Film New Zealand and SPADA have recently been involved in correspondence with Actors’
Equity over an issue with a Disney production. Disney was trying to obtain temporary work
visas to bring child and teenage actors to New Zealand for the US production Avalon High.
Actors’ Equity requested that Disney supply the names of all New Zealanders who
auditioned in the casting process and the reasons why each individual was not cast.

7  Disney was not prepared to provide this information. According to Ms. Borland, revealing
names and reasons why actors were not cast is not accepted practice within the screen
industry and raises significant privacy and reputational concerns for the actors involved.

8 Ms Borland alleges that Disney were advised by Actors’ Equity that because they were not
willing to provide this information, Actors’ Equity were now going to take ten days to
process and consider applications for each and every actor in order to ascertain whether
there has been a bona fide casting process and that Actors’ Equity, thl not look at the
applications together. This allegation (if true) would have had, serious IMpllcatlons for
Disney’s production schedule, with work visas potentlally not bemg rssued untll ﬂer the
actors were scheduled to travel to New Zealand. P : | AN/

9 Disney has advised Film New Zealand that if. Actcn's Equlty per$|sts m delaymg the
processing of actors Disney is unlikely to contmue With plans to lﬁrmg future productions to

New Zealand.

Update on Issue 255 \ ALY
10 MED has been advised by the Department of‘!_ébb“ur (DOL) that this issue in respect of the
Disney film Avalon High- has’ ‘been resotved and that the visas have been issued in time for

the production to, keep to/its sche’dule The Visa applications, once lodged, were approved
within two workmg déys -

11 DC!L has advrsed that in sltua’taons where Actors’ Equity is not prepared to issue letter of
-';_,i'non-objectlon ter satlsfy visa requirements, production companies need to raise this with
.\ DOLIf theisstie cannot be resolved between the parties concerned, the issue can then

\be bro ght to the attention of the Associate Minister of Immigration, who may make a
determmatlon ‘on whether the visa application can proceed. This has happened in several

i -'bases ln\fhe last 12 months, with all being approved by the Associate Minister.

MEDC omment
12 While individual production companies do not dictate the Government's film and related
policies, Disney is responsible for many large budget and long-running productions in New

Zealand? and it would obviously be a major concern if Disney was to move its productions
offshore due to one body unduly influencing immigration procedures.

13 MED is concerned that production companies, such as Disney, are becoming increasingly
frustrated by the processes involved in securing temporary work visas for overseas actors,
and that this may lead production companies to choose not to undertake productions in

New Zealand.

2 Including the children’s television series Power Rangers, which has filmed seven series here.
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Commercial In Confidence

14  While MED recognises that there are immigration procedures that need to be followed, the
information requested by Actors’ Equity in order to process recent visa requests from
Disney appears to be causing unnecessary production delays, and if it continues is likely to
result in Disney, and possibly other large international production companies, deciding not
to undertake further productions in New Zealand.

Options for you as Minister

15 As Minister for Economic Development there are a number of courses of action you could
take to ensure that the economic benefit to New Zealand from international productions is
not lost or reduced as a result of complications with immigration procedures. MED has
identified the following options that you may wish to explore with Minister Coleman:

i. Asking SPADA to attend a meeting with Actors’ Equity along with-MED and DOL.

representatives to determine whether they can review the issues that haVe arlsen anc{"

v N
N\

come to an agreement on assessment process and timeframQS\ \" ;_' A\~ (~
ii. Encouraging Actors’ Equity to look at alternative ways of‘ gathﬁring mformaiton about
whether New Zealand performers have had acfaif,oppo ortunity to: be \involved in a
production, for example, information about New.. Zeatand actors notcast in’a production
could be provided coilectively so as_néf\to. identify the l\dentity; ‘of any individual

performer and to reduce time delays er the p‘raductlon c’ompany

iii. Dlrectlng DOL to establish- some g»cudehnes fO[’ Al’ﬂ@rﬁf’ Eqwty to work within and
requiring DOL to monitok 2nd/) or audit the procesSGS used by Actors’ Equity on a
regular basis. You qnd Mmsster Coleman rday wish to direct MED to work with DOL to
establish these guidehnes AN

'|

iv. Investi ate Wh@ther the cur}'eht pollcy should be replaced with a new policy that does

not requlre -aetter of non-qb]ection (This could be problematic because under the
-;”‘Klwis«ﬁrs‘t’ prmqnple a reieﬁant union may still need to be consulted, and the process

couid actually become even more drawn-out.)
'\ e \. ‘\. \ 5
Recomment!atron

\ ‘\

__‘_ij\!g__l_r-ec;or\nrﬁénd you:

Paul Swallow
Manager, Industry Policy
Industry and Regional Development Branch

Hon Gerry Brownlee
Minister for Economic Development
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29 October 2010

Minister Brownlee

Notes for Oral Cabinet ltem

2010 (ORAL) - Warner Brothers Agreement

Note that:

1.

a group of Ministers comprising the Prime Minister, Minister of Finance, Minister for
Economic Development, Minister for Arts, Culture and Heritage, Associate Minister of
Finance and the Minister of Labour had the Power to Act to take decisions on any
proposals by the Government in relation to issues concerning New Zealand as the
possible location for the filming of The Hobbit. N A

the Minister of Economic Development on behalf of the group ef Mlmstiars and the: New 1)
Zealand Government entered into an agreement with Warner. Brofhﬁrs that. outllnes good”
faith understandings in relation to the planned two HObblt movmes to be, made \in New
Zealand by Warner Brothers and its sub3|d|ar|es p e O -

Warner Brothers will be entitled to the standard Large Budget Screen F’roductson Fund
grant of 15% of qualifying expendlture .

the Agreement included WIdenlng the Large Budget Screen Productlon Fund grant
criteria to include partlclpahon payments forthe' tWO Hobbit movies and future movies by

any studio with budgets ln excess of US$‘15[}m

the Governmerit of New Zealahd will enfer mto a strategic partnership with Warner
Brothers for the! promotlon of New Zealand as a destination for future film production (in

? partrcular for ﬁ[ms W|th budgets in excess of US$150m).

"-jthat Tourlsm New Zéaland will become a strategic partner of Time Warner Global Media
A Group ThIS group will work in partnership with Tourism New Zealand to promote New

Zealand te the-global market place through to the release of the second planned Hobbit

".mq\' |e

; Mlmsters agreed to pay Warner Brothers US$10m (NZ$13.358m) on 16 November 2010
> for the strategic marketing opportunities for New Zealand associated with the two Hobbit

movies.

Ministers have decided to extend the Large Budget Screen Production Grant evaluation
date from November 2011 to June 2012 and that this evaluation include an assessment
of the impact on tourism by the film industry.
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From: Penelope Borland

Sent: Tuesday, 12 October 2010 1:40 pm
To: Tim Hurdle (MIN)

Subject: Disney, etc

Hi Tim

I understand that Dave Gibson is trying to speak to you. We need urgent resolution of
The Hobbit sitatuation now. Things are not looking good.

Please see below the situation with Disney, as outlined by their 1ntemdt10nal hne

producer here. Fran and Peter asked for this. \ P
A\
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Sent; Tuesday, 12 October 2010 1:35p,m) \\\ N
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Cc: 'Matthew Dravitzki'; 'Rict daFTetqh ,_\ \\\1\ \U
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"15 on to you in confidence fo understand the situation with

Penelope

E_ — 39(2}(%3



Tim Hurdle (MIN)

From: [:FEE*ZJ;:SiCA<SCh”:]

Sent: Monday, 18 October 2010 7:08 pm
To: Tim Hurdle (MIN)
Subject: Re: RE:

Thanks for the prompt reply, Tim. It will be terrific for Gerry and Carolyn to speak. I'll
need to tell her before tomorrow, since it's news they have been waiting for all day, and

she's still awake in LA.

It seems like the blacklisting will be lifted tomorrow, which is due to Warners
uiscussions with SAG, although Equity here will attempt to claim credit for doing it.

There is no connection between the blacklist (and it's eventualxpeﬁﬁaqtiggﬂ, ang‘tpe(\
choice of production base for The Hobbit. What Warners requipgﬁ(?qh{Ththonit{§S“tbé\}
certainty of a stable employment environment, and the a@ili?y 0\ conduct it 'ysinéss in
such a way that it feels it's $50@m investment is agﬁgacybejas possibled g

< AN N L \f' ‘\ A \ A
Unfortunately Warners have now become very copg&éne&}aﬁgﬁffthe g ey \aheas-in our
employment laws. This situation hasn't beep-helped by ‘the fact\that they spent a lot of
money fighting {unsucressfully) the Brysgnﬁﬁasé'in“bur{cqhqts;gﬁp-they have seen these
vague laws in action. Making the situation\far Worse ifsithe\knowledge that they now have a
very motivated enemy lying in wait to target thgm)1d9g1§0“thé recent history with MEAA and
it*s leader. D \ '\\ ) SO N AW

\.} ;I

L P
)

They are just looking ﬁﬁﬁ:?ég:gﬁﬁﬁie_;g%ﬁﬁiﬁ&@‘éﬁﬂ;unless it's provided, it's likely they
will choose to base(the movie somewhere'else. But we all know this ... it’s been discussed

endlessly these last ‘few weeks..

A\ AV 5
“With Warrers npow. \
N\ ) \ ‘\\

Wy
“0n-18/16/2010, at 6:49 PM, Tim Hurdle (MIN) wrote:

> Hi,

>

> It is Mr Brownlee's intention to speak to Carolyn Blackwood tomorrow
> to explain what decisions have been made.

>

> He is more than happy to explain. At the moment, it is a call on

> timing of the announcement of decision. We are close to positive

> developments in what has been a potentially volatile industrial

> dispute.

>

> At the moment we wish to keep our powder dry to ensure the best

> possible outcome and provide Warners with clarity for their decision
> making process.

>

> We have and can continue to give Warners a guarantee that we will back
> casting decisions through immigration processes.

>

> In the end, the New Zealand Government - and not any other party -

> will determine who .can enter the country.



From: Penelope Borland

Sent: Tuesday, 19 October 2010 5:05 pm
To: Tim Hurdle (MIN)

Subject: Agrement

Hi Tim
The agreement is signed as per the attached.
We await the signal from Warners for our update and media release.

Penelope



Tim Hurdle (MiN)

. From: Tim Hurdle (MIN)
Sent: Tuesday, 28 September 2010 7:19 pm
To: Hon. Gerry Brownlee (MIN); Eileen O'Leary (MIN); Hon. Tim Groser (MIN); Natalie Maher
(MIN); Kathleen Lambert (MIN); Jemma Adams (MIN); Hon. Jonathan Coleman (MIN)
Cc: Hon. Christopher Finlayson (MIN); Wayne Eagleson (MIN); Natalie Roberts (MIN); Fleur
Thompson (MIN); Melissa Turner (MIN); Richard May (MIN)
Subject: The Hobbit

Hon Finlayson has asked me to prepare a note of his meeting with Sir Peter Jackson to discuss "The Hobbit", this
afternoon.

Tim

'I’. p

Hon Christopher Finlayson held a meeting with Sir Peter Jackson Frances Walsh and
representatives of the Screen Producers Association (SPADA) o T

Sir Peter has been given the green light yeste;day by major studlos Warner Bros and MGM for a
two part film shoot of “The Hobbit” in New Zeaiand AN\

Sir Peter outlined the impact on these fllms that lndustnal actlon drlven by the Australian-based
Media, Entertainment and Arts" Alllance (MEAA) - of. ‘which the New Zealand Actors Equity is
aligned — would have. MEAA are attemptlng to positxon to lead collective bargaining arrangement
for New Zealand actors AN

\ > N

The two key 1$$ue$ are e

Status ef self employed conlractors versus collective bargaining arrangement for employees.
. The Aeto‘rs Equlty ”bemg able to vet the employment of actors because they have to provide letters
of \non-ebjectlon

Slr Peter and the Screen Producers and Directors Association (SPADA) maintain that actors in
New Zealand are contractors because they may only be employed for a short period i.e. a few
weeks.

Under New Zealand law (the Commerce Act of 1986, section 30)if New Zealand actors are
deemed to beindependent contractors, they would not be permitted to engage in 'price- fixing' - so
a collective agreement negotiated by the MEAA would be illegal. The Union has a legal opinion
from Simpson Grierson that this would not be the case if they were employees. This is considered
impractical by the industry.

This has also highlighted a legal judgement “The Bryson Decision” which decided that an
individual engaged by Weta Workshops was actually an employee rather than a contractor as
assumed by the company. This decision has created uncertainty as to the ability of the film
industry to employ contractors.

“The Hobbit” is an attractive target for the union due to its length of filming and that there will be
two blocks of 8 - 9 weeks, where there will not be filming. In these periods, empioyees would of
course be on a payroll. They are using this situation to collectivise the New Zealand film industry.



The MEAA, is a registered Australian union which effectively bankrolls the NZ Actors' Equity and
has no legal status in New Zealand. Actor's Equity is not registered as an NZ trade union, nor are
- they on the register of incorporated societies. (Sw Peter estimates that less than 10% of New
Zealand actors are actually members of Actors Equlty\ Sir Peter has received large numbers of
emails in support from other actors who are concerned at the implications of union action on the
health of the New Zealand screen industry.

The motivation of the Australian union is questioned, as they have only arrived in New Zealand
after the success of Lord of the Rings and Narnia. At the same time, Australian studios have
struggled, in part due to what are seen by producers as restrictive labour market practices. In
Australia, actors are deemed to be employees but gain the benefits of being able to take tax
deductions for work related activity i.e. gym memberships. The MEAA have promised New
Zealand actors similar treatment - however this is not a realistic prospect. In practice as
contractors, actors gain benefits from being able to write off expenses . e thetr agente percentage
etc. — \ :

)

The MEAA clalm that they are attempting to get the sarne pay _ and condi'tlons as other
industry ' plnk book" standards. The only material drﬁerence with US Screen Actors Guild (SAG)
standards is around “residuals” — payments for repeats, DVD aales etc — where the intention is to
pay in line with UK and Canada practice. For “Thé Hobbit", Warner Bros have created a profit pool
to ensure equal treatment of SAG artd non SAG actors Very few NZ actors are SAG members.

To get around the snuatlon Sll’ Peters company have been given legal advice to hire on a “non-
exclusive” basis. This weuid Thean thatCif*an-actor decided to go to another production at their
whim, they would\have|no tecourse. This would be highly risky. It is also unclear as to whether
“The Bryson Demsmn would not, S‘ﬁll appty

The MEAA had enltsted the eupport of the SAG to effectively “blacklist” the Hobbit production.
This has. caused con51derable concern from the American Studios.

Delays-in' frimthg would be very difficult as it means that that the studio would not be able to
re[ease ‘the' film during the lucrative Christmas season and make the maximum return. Sir Peter
sard that it was literally a week before this could start costing Warner Bros considerable amounts
of ‘money. They have a cast list and need to start working with their actors on costuming and
prosthetics. Sir Peter considers there is a very real risk that, faced with this situation, Warners
may choose to relocate production from New Zealand to Eastern Europe.

The letter of non objection issue has caused considerable difficulty for the film and television
industry. In order to employ an overseas actor for a production, Actors Equity must produce a
letter of non-objection. This is a labour market test to see whether a suitable New Zealand actor
could not take the role. To arrange letter of non-objection, producers had found themselves
dealing with Mr Whipp, the MEAA representative in Sydney. Actors Equity have been asking for
cast lists and more information than necessary. They are believed to use these lists to target new
membership. They have held up productions as a bargaining tool in an attempt to get collective
bargaining arrangements. Frances Walsh said that Disney would no longer consider productions
in New Zealand due to difficulties they had had with Immigration.

Tim



Tim Hurdle (MIN)

From: Blackwood, Carolyn (NLC)

Sent: Tuesday, 12 October 2010 6:57 pm

To: Tim Hurdle (MIN)

Subject: The Hobbit - please forward to Gerry Brownlee

Dear Minister Brownlee,

Thank you again for taking to time to speak with me earlier. However, | was troubled to hear through Peter and Fran
that you had a very different impression of our conversation, so | thought it may be helpful to write you a note to clarify
things. First, and most importantly, when you asked me if the decision had been made to move the films offshore, |
told you that that decision had not yet been made. And it hasn't. As | have said to you on every occasion that we
have spoken, we are committed to NZ, both because of Peter and Fran's deep commitment to be there, as well as our
own - we filmed all three Lord of the Rings films in NZ and are not making any decisions to move this production
lightly. If that were to happen, it would honestly be a blow to all of us. That said, we are in a very-precarious position
given our significant investment to date (and in the future) and we feel that the uncertainty of the labor issues creates
real risktous. [ Sechion A (2 AN ¥ osp IR R

_| We are still deeply concerned.

Additionally, as | promised on our call last week, | will be very honest w'r_th'-ydu-about our process'and keep our lines
of communication open. | do not want there to be any surprises = that wouldn't be fair(or right..In keeping with that
promise, when you asked me today about any decision to move; hexplained that the momentum was growing to find
alternatives - including New South Wales - and that they'had offered a very attractive incentive to us. When | asked
you if your office (or perhaps another branch of the gavernment) was available to'discuss that sort of thing with

us, too, or if you would consider anything similar-to. help-Us'in address our growing risk profile (especially given the
currency issues we are also now facing); it-sounded like you were amenable to that conversation. But | hope that you
did not take my request as a demand of any sort<it was (ahd"-is')'_tr{;{_ly a request to help us explore any and alt options
for relief to our set of issues. We afe véry open to trying to:work with you to identify any ideas or suggestions for
solutions to our problems, both through' legislativé means and possibly economic ones, and appreciate any
opportunity to address that, | should-also mention that you rightly pointed out that if we were to move to NSW, we
would end up having to deal with MEAAand'l-agreed that it would be a sad irony and not ideal. But in case | was not
clear about why that\would-be an option for'us; the reality is that filming there would not present the same set of legal
risks and exposuire thata potential strategic-Strike in NZ would create, and coupled with the further economic benefits
on offer, it is ‘one\opfion under ¢tonsideration. There is a certainty in filming there, as well as other jurisdictions around
the world, that simply isi't the case fight now in NZ. While we've always believed that we would make these films in
NZ, we also have an obligationto our company and our shareholders and we have to be responsible to them. Again,
that does not mean .a.decision has been made, nor did | say or mean to imply that it has, but in the interests of full
and frank-cemmunication, | thought you should be aware of all of the issues and factors being weighed by us.

| can lcml_y add that we are still hopeful that we can figure out how to bridge all of these various issues to give us
proper-comfort, as decisions need to be made in the coming weeks. The work that you are doing to help correct the
immigration and work visa issue will be welcome relief, too, and | hope that you are successful with that endeavor at
next week's meeting. It is very much appreciated, | assure you. | also welcome the opportunity to speak with Tim
Hurdle, as you suggested, to see if there is anything further we can do to find solutions to help alleviate our concerns.
| am available to discuss any and all of this whenever convenient for you, so feel free to reach out anytime.

Best regards,
Carolyn Blackwood

P.S. Please note that | am also copying Minister Finlayson on this note as it relates to the Crown Law Opinion in case
he has further comment. Thank you again, as always, for your time and attention to this matter.



Tim Hurdle (MIN)

S e T = - - === ——

From: Penelope Borland

Sent: Thursday, 23 September 2010 11:11 am

To: Tim Hurdle (MIN)

Subject: Action against The Hobbit

Attachments: ATT38491.htrn; Hobbit Urgent Meeting Notice.pdf; ATT38492.htm; Hobbit Fact Sheet. pdf;

ATT38493.htm; ATT38494.him

Hi Tim

[ know the Minister must have a Iot on his plate at the moment, personally and portfolio wise. I was in Christchurch
for the earthquake and its aftermath. What an experience, hopefully never to be repeated!

FYI the immigration issue still rolls on, and we have been engaging in good faith to try to resolve but not at all
happy with the process from Immlgrataon New Zealand. =2

Please see notice attached of NZ Actors Equity/ MEAA Alliance action against The Hﬂbb;?_: Thls isa serlous)rl?sk “for
the NZ film industry and international production. \\. . * g A )

o \

MEAA is advising NZ performers not to work on 7he Hobbit unless ngnut agraes to enter into E cellectwe
agreement directly with the union, The Alliance: MEAA Australla :
This is similar to the action that MEAA/ Equity has tried4Q téke w\igh NZ dramas anti So;ne features over the past 18
months and intersects directly with the immigration :ssue Thas form of Em:on actlon is one of the ulterior motives for
Equity trying to require names of actors through \'&Letbek of Nory Objec‘u\en process for Immigration New Zealand,
and gain as much information as possible on p?od ioris in order t;o try td heavy them into entering into an
agreement directly with the union, y\(hzcﬁ IS, Rot gven legal; glven thas is not an employment situation, such
information we understand being passeg on Nl MEA& Auétrai:a 1mmlgratlon NZ don't want to know about this.

o __."_'-,. \ .\I | \
The notice of urgent meetmgmeﬁ: Tuesday @? m’AuCklénd on this has been authorised by Simon Whipp who runs

MEAA, The Alllance if Aus‘cralta whlch Fﬂ\l( fﬁﬁdﬁ‘ﬁquaty and is affiliated with the Screen Actors Guild in the US.
\

= l" |'.

We understa d th}.;t tﬁére is a back up p{aﬁ from Wingnut being put together by their studio, Warner Bros, which
involvés ‘céléc\abng the p{oqqqﬂoh elsewhere (UK).

If this bléws ungiﬂut\tedh} Mﬁlsters will have to become involved. It’s directly relaied to the immigration issue Tim
which we have’ dohe\ex)enfthmg in our power to resolve but the cards are stacked against production companies.
')lsneyf\syli on” hoi}ietc

/"\_ \\ \ \"

xma r’esjards

Penelope Borland

Dear All,

Can you send out urgently to everyone on your bocks. One is the notice of the
meeting on Tuesday 28" September at 7pm at the Grey Lynn Community Centre:
the other is the background with links to the relevant correspondence.

Could you do everything in your power to encourage performers (union and non-
union) to attend the meeting.

Thanks

Frances



Tim Hurdle (MIN)

From: gﬁ'qn and Peler]

Sent: riday, 15 October 2010 4:07 pm’

To: Tim Hurdle (MIN); Mark Da Vanzo (MIN)
Subject: Fw: News from an Equity minded friend...

Dear Ministers Brownlee and Findlayson - just to be clear

Simon Whipp is doing this to enable the MEAA to become the distributor of all non-sag residuals on NZ
films. (This has always been his end game) He is doing this so that he can claim to have negotiated The
Hobbit contract. This in turn will give him and the MEAA access to a very large chunk of money via the
actor's residuals. (The MEAA takes 5%-15% off all down stream earnings) -~

The things Whipp has cited as conditions for lifting the ban (facilities, meals. apd turnarounﬁ) are Ehe same
things he brought up as problems with The Hobbit contract. This is not a. do-mcadence \

This is his way into our film and the NZ film industry.

If we allow this to happen the next action we will be facmg'f’rom the FIA (baoked by SAG) a joint union
action to force the production to acknowledge the' MEAA as having been party to the negotiation of terms
and conditions for all performers, thus- acc\ording them the: ught %o distribute all Non-SAG residuals. Once
the MEAA control residuals 1hey ccmtrol the ﬁ]m mdus{rv A\

This guy has played us. for ft)o]a ‘Ne have _;\usf i;eard that NZ Equity are about to make a statement claiming
they have negonated The Hobbi’t resxdaajs WIQ'I \Warners.

We apprecm,te*your su’pport but in 11 ght of the MEAA's tactics we cannot carry on for much longer in this
1nsan1ty\ P\ NN\

Best regards

mu anc{Petei
[, \'_J ‘I ‘-‘_ 3

From: Blackwood, Carolyn (NLC)
Sent: Friday, October 15, 2010 3:02 PM

To: [ Peterand Feamn ]
Cc: Ken Kamins
Subject: RE: News from an Equity minded friend...

NOT true - our residuals offer was voluntary! Has been all along! Whipp has also just now placed a condition of us
agreeing to conform our terms to the Pink Book (facilities, meals and turnaround?) before he will retract the Do Not
Work Order. | am on with all the lawyers right now. | am furious. Furious. Will update you soon.

----- Original Message-----
"From: T Ffay, and\ Peder ]
Sent: Thursday, October 14, 2010 7:06 PM
To: Blackwcod, Carolyn (NLC)
Cc: Ken Kamins
Subject: Fw: News from an Equity minded friend...

Hi Carolyn and Ken - we just got this from a sympathetic friend in the acting community.



They are trying to claim credit our deal, (among other things) - so that the MEAA can take
ownership of the residuals!

We wanted to confirm there is no truth to the claim they have been talking with Warners?
franx

Subject: FW: News from an Equity minded friend...
Got this third hand news just now

------ Forwarded Message

Just got sent this from a friend:

"Equity and SPADA have agreed to negotiate over the next 4-6mths- ta |m;arove the conditlons
contained in the so-called "Pink Book" and to work towards & more bmdmg document Nothlng will
be off limits, everything will be up for negotiation |ncludjngm1mmum rates ofbay, resuiuals etc.
This is a HUGE step forward. The deadline for this negotlation is March 315} next year, meaning
that there will have to be a new set of condmons agreed by both,part:es by that date. Secondly
Equity has negotiated with Warners a res;dua} dea! that is secﬁnd only to SAG worldwide. Including
residuals for ALL performers ( not only thosethe producticm deems fit) on ALL uses after 24mths
so DVD's, Toys, Posters etc. So tGday has been a blg dav, stay tuned for more developments...'

- End of Forwarded Niessage’ s
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\ 7/ . hired as independent contractors to collectively bargdin under NZ law, Under New Zealand'law .

\

KO AN

N\ Rorthe lgs;t’_a\é\gergl‘@gn@sﬁs
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(Veformarion provided Yo Minsler Fnlayson

f t{‘j lex JQCKSOV\- ovid Fmvx \(\[C\\‘S\/\v .

- BACKGROUND INFORMATION
' 4
 Dear Minister,

You are no.doubt eware of the recent public eruptions between the preducers of The Hobbit and
" the MEAA, which is attempting to intercede on behalf of pll NZ actors who will potentially ba T
enigaged to work on the films. e - _ - A\ M\ 2
I 2006 Actor's Bquity (NZ), whose meémbership'et that time had dwindled t_o.q.fbsjhd‘ﬁ(}\dbi\sf,/
decided to take up an offer By the Media and Entertainment Ants Alljance (MEAA) to become a_,
branch of the larger and more powerful Australian trade union, The_MB&&ﬁYi;::és;nts Australian,
sports people, journalists, performers and actors. [n doing this, NZ Actor Bquity essentially v
forfeited their Independence and their voice to the ME&&,&@'{I@E ey trade uploh which has
no legal stending in NZ, (MEAA/Actor’s Equlty Is notzegistered a5 an'NZ radeianion, nof gré . -
they on the registér of incorporated societies.)  (\'\ ’\‘:\{:3\ W A\ '\ \_/ '
. o "\"\-._ o\ AW\ o ) '|l ‘»\...‘_\ N\ W -
With the arnounceinent of cesting beginning on'Tke Hobbir we h"’ﬁfﬂ n‘u;ﬁgu'{g:ﬂﬁt MEAA had
made the decision that it was going o target’ The-Hobbil in @%@vmﬁg& more support for,
* their union end strengthien theit _s\iﬂ within the Australagiar it Indugtey, We have been told
privately that MEAA rq{axgg‘gsméﬁt-rg@ojut’zes it /is.iﬁ.ﬂu Arbést intercsts to lock down NZ actors so
© that they cannct form alcompeting pool of talent whi ch\tgia\kbe\ltself available to big budget
produciions. \‘,‘(hiﬁt@'vejgébﬁpisé' that tjx_e'MﬁcKA\igg, g/overy tight to pursue this strategy - it's
 smart, if soresvha} rathless - in _dnJQ{\stz‘qﬁ’ in placing their own best interests first, they are
putting theerifirs NZ Pilm Tndusfoyat-serioysrisk of collapse, They are Jeopardizing the
) (.HQ%I G‘qd g}gﬁﬁnﬁr of NZ acth\r!{bhg‘a{so'b'r crow, post-production workers, and industry support
= .\-\P’ef)s‘arge‘lj_;:kﬁnd:g{s-,d'\t’?ot thougands of jobs will be lost.
v N AR e v

r i

P

§ imoh Whipp (assistant federal secretary of the MEAA) has openly
A\ stated thatthe l\%ﬂ initends to use The Hobbit to assume control of all NZ actor's coniract -
negob :‘qna;ﬁy, eraging the support of more powerful unlons like SAG, (the Screen Actor’s
’ \\”\ 'Gjildgnm MEAA hos'stated as its intended aim of ‘forcing the Producers of The Hobbit, to the
~_~ \ batgaining table in order o snter into a union-négotiated agreement.’ '

/,'__“"-I-\Q\ff»;\’.l’Ro\ﬁlis ond the MBAA. is insisting on collectivoly bargaining wages and conditions for 2l NZ .
\ ) '\ " actors who will be engaged to work on The Hobbit, The problem s, it is illogal for actors who are

!

(the Conimerce Act of 1986, section 30) New Zealand actors aré independent contractors and are
therefore not permitied lo engage In ‘price-fixing'. Most kiwi actors, Blrnost without exception;
choose to be independant contractors because it carries. enormous advantages « the three most
iotable baing (1) you pay less tax; (i) you have the ability to claim back your Agent's 10% fee (iii)
you cafy charge your services ot at a higher rate, : iy oW g BT ®

The MEAA's answer to gotting around this legal restriotion is to change the tax siatus of kiwi
actors from independent contractors 1o employeess - a suggestion which is both absurd and
untenable, Most NZ actors arc employed on films for very limited periods of time, on short term
contracts, The idea of hiring actors on the basis of being 'permanent employees' 1s ridiculous .
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because films don't offer permanent work, But this is the only way MEAA can legally operate in - -

 New Zcaland - 50 it is what they are advocating.

_admissibie ~ again we do see how this can pas.;\f\h‘ly
: x AN~ N

In a nutshetl pﬁrposition is this: the MEBAA is defmanding that we, e the'producers of The Hobbil
entter into an illegal collective barganing situation and they are thresiening to boycott the. A
production (worldwide) if we do not cormply. - : . e A

W\
v\

LD
; .—/

. . - ] ) ) ) v NN =
The MEAA claims to have a légal opinion which says there arc ways they can sol[_zorg:{l’yw._ {r,. ~

under NZ law. We gave seen this legal opinion and basically it states that in orderforthe MEAATe . |
get ardund NZ employment law, they need to deal with all NZ actors as qmeibq?pas. Klsshould . | S
come to pass, it will obviously have a catastrophic impact on the erploym g.sﬁugmﬁ’ofﬁgmﬁ_ X

film Industry, not to mention the budgets of our films, It will also s¢ érely inipact the tax stifus oF \ B
NZ mtn%e MEAA's lega] advice is that the entire NZ oast of The Hoblit would havie to formi~._

loggal joinid venture with the film makers and studio n ordor 10 havs their collective barguining \
statiss recogaized, It alsa offers a complex argument that alt N actars would have to be smiploysd
under the same terms and conditions idc]udiqg\sn}nﬁ-‘ ‘the MEAA negotiation fo be legally
‘ork: I defies Gommon souge?
NN £ - \h&i‘ % i
Qur standerd Hobbit contracts foral| hcys}pmvide teuits‘atilq Bot 'ﬁt},ng'élmost identical to thoss
of SAG (the Screen Actor's Gitild): Ong agpect of MEABX demands is that they are insisting
on negotiating the contfacts fox, dli NZ aciors, regardless of whether these astors ar members of
NZ Bquity or not; To put this jn contexi, NZ agents hayenearly 2,000 actors o their books (this

" rumber increases|ta + 7,000 second riag e Toriers aro included NZ Equity refuses to reveal its

4

- o~ h
Y1
NN

Y %
O

e

PN

-~
AN \
N
A

_S<&
~ A r\“)'

\:rfsuj The teality is

\to-wortid NZ
\ower Bf%;

membership mimbers bitt those i the kniqw, have put it at around one hundred paid up members,
oy NZ actors siinpty don't Wish (g balobg fo MEAA and have shunhed Bqaity membership as &
NZ Equity'doesn't even represent ong tenth of all actors who are available
i1 AA is laiming to represent a ‘majority’ of NZ actors, (Sixty eight
\percent w r in & recent artiole) This completely fraudulent statistic is being used
by the MEAA 1is opllestive bargaining position on behalf of all NZ actors engaged to

_ ggd;(n(ﬂ\]ejﬁl‘\z\ }lrh and television industry,
2R

)r.:‘

W&ére}ﬁdf’inﬂ-llniqn. We ate very pm{:d and loyal members of three Hollywood Unions ~the

\Eg-edurs Guild, the Producers Guild end the Wiiters Guild, We hdve always supported the Screen

ctors Guild . All these organigations do terrific work on hehalf of their members,, The MEAA

_ claims we-are “non-Union” but whenever we hire an actor wha belongs to SAG, we always honour .

their working conditions, their minimum salary agresments and their residuals.
Ta call The Hobbit ‘non union’ 83 Simon Whipp has done, iy simply & lié,

We also recognise that many of the actors who work on-our films are members of SAG and many
are not — especially younger actors and many Australian and New Zealand performers. Residuals
can be worth fens of thousands of dollars to #n individual if the film is suecessful ~ however the

 pormal situatlon s that if an actor ig not a member of SAG, they do not share in the profit pot: This -

has'always struck us as unfair, since most Kiwt actors are not hucky enovgh to be SAQ member.
To this end, Warner Brothers have agieed to create & separate pot of profit participation, for

. Australian and NZ actors working on The Hobbit, This profit pacticipation will be divided up

amongst all non-SAG acfors who are cast in the film, SAQ members have thelr pot, and non-SAQ
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mermbers now have thefra. We have introduced ihe scheme to Kiwi agents.and it's now part of al
Hobbit cast deals, This was not done because of any pressure from Guilds or Uniong— it was an -
atternpt by Warners ta treat all actors working on The Hobbit equally and with respect, given the

" unprecedented success of The Lord of the Rings, - o 7 o

We are in ho doubt that Tho MEAA i attem ting to cxpi:oit a lpophol§ in our employment law”
which is hightighted by The Bryson Deoision. The Bryson Decision efféctively means'soméone’

who is hired as z1 independeteontractor-can be deemed by the court to be an employée, afrpr!hﬁn\ >

 fapt, There are ourrently there are no clear guidelines under NZ exnployment law §s-tohow o why
this can happen. It {s currently a huge cloud which hangs over the head ot('_a-lI.’e"lszoyer hiring

)

independent codtractoss, The impact The Bryson Decision has had onthie f} 1\'ﬂgstr\yhas been
S‘gniﬁmt- . T B . ) . _‘ Cl % \ N ,\

THE BRVSON DECISION _ ‘ A\

NN
TS NS
T T T R

<N

James Bryson versus Three Foot Six Ulmited <\ NN PR

) ) . . \ N oS \ ', S
Alan Sorrel], barvlster and past chairmar of the-New Zéq‘}md)’ﬂm Cammfs:fﬂl;e% v a}
L]
NN

pﬁ{&h&y and analysls of
the recent Einployment Cour? daclsion ;’g_:xz\:r(m;\rhg-gmﬁfaym&m.rram oe fleian, .
P ] AL N -

There ate very few speclal laws faf tho g Zgaland flm and teleisdon ibausteys despita recent medin.comment1othe . .
contrary: Whather ons is a-sipplisr of serviops (and therefore snindependent conlracior) or engaged via a coniract of
) %\‘g bthnad rather than form, .

gorvice (and (herefo an eenployee) hias alweys hag»q.neager
s . ,/\_,'.’;' - o NN )/

= BN A\ . .
While it would b€ more-convanlent if ose hﬁilh,d"ﬂﬁﬁap&udw contractors were treated as indopendent )
contragiors hy boll'the Inland RevenueDepart érg&ﬂ fas purposes) and the Employment Court (for the purposes of
he! \{o\ym {u{\kﬁ ons Act), thil Hx navet besn the cege. ‘ T

widely eritiolsed deciaion of Jizdge‘{:b:eT?Shaw in the aetion brought by James Bryson agalnst Three Poot Six Lid

tes convenional bnalysts, . : -

N <.-\ e - ) . .
gavisoyidbnse fupporiéd by David Madigan, former prasident of ihe New Zsaland Film and Videg
i hﬁsﬁ d. Whilc both entertainment lowyer Kasen Sofoh and former SPADA ohieleeoutive Jane Wrighison
itted W(Tidayits Tegerding indusiry pracilce, their subalssians weren't found to ba partioulerly applioable to the

fs astice assumes the facts us stated in the devision are correal.) . !

N\

Il\?ﬁckgrunnd Fsets

Hiyson had a 20-year history of mode| nﬁln& He had worked for Weta Workehap in 1996zmd 1957, and ia 1958 he
was employed by Weta o make models for The Lord of the Rings. On theze occasions it was ascspted be worked as an
independent contractor, Ho rejolned Weta Model Shop in February 2000 and contlnged Working on Lord of the Ringy
models. ‘ : : " e

" Three Foot Six LId bad 4 minlatures unit 1 fifm some of the speciel effeets fﬁr_Tl;ef Lord of the Rings project, and

Weta staff were commonly ssconded to Thres Foot Six,
Ta April 2000 Mr Bryson was seconded 10 Three Foot Six as & temporary model maker, dnd "ut the ond of the two
weeks b was offtred 2 parmanent posi(ion with Thyes Foot Six 53 un-on set model technician®. .

Bryson's homs were nogotisted becauge his partuet Was gupecting 4 biaby, [t was agreed that rather than work the usual
Three Fool §lx hours of 7,30am to 6.30pm, he would work "Wela«Gme" (i, 8.00am to 6.00pm) until July whea the -
baby was bam, On that basis ho began work af Three Foot-3ix Thers was no written eraployment agreement or work
conteast when be Begur, and he wes trainted for 1ba first sht weeks, . . ‘

p.4
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. in tt o0
N

2 5\]‘];3 31 18 :aqul.rcd the confractor (o f' i hisfher s.ddress. IRD nuraber and hourly rale. Thers is a provisjon fox rha.
,-\ﬂeducﬂ fwilhho]dlng 1ax. The bottom of the invoice reads: )

<

ol "’hmu cord st be pormpleted and signed by U.P,M. and H. O, o payment will be delayed. vae] tima only
\ N

"'fecjmymaﬁnd, {5 apached to the Judgment,

\ \‘\4

In Sspiesabier he wos ziven a pay Ingréase from 318 (o 532 an hour,
In October 2000 Three Foot Six supplied a written Goritraot for all its crew.
In August 200! Bryson got a further pay increase,

Oo 23 Augusl 2001 Three Foot Six models unit was downslzad and Bryson's engagement terminated.

[1 *The Court mmust dstermine the real nature of the m!uthnship

L) "*The intention of the parties is sHll relevant but ng. kgz dﬁ@rg' : :
I} "Statermsents by the parkies, including comrwtual 8t —E ; oltgnu;swa ;ﬁ:ﬂ]ﬁm}{y rricl:]t]jcmm]{'
lyaing the fes! & slorfenlly spplied

3 "The real nature of the relationahlp can beasogtalnhd‘by
such a5 conrol, {ntegration, and tho ‘fundamental wst; \\

7 "The fundamental test examines-whethr ! Apg:ssm pm‘fbnmugthg 56}4 &s\h du}ng g0 ¢n their own sccouniy

{1 “Another matter which may- a&mk i t}le dﬁt&mimﬁon ofjha mm fa Mhm-y practice, although shis is far from

determinative of the pnmm-y qu‘e_ﬂu{)\

o B h

Appimunnofm PAetsfmbnm QN ¢

The. cmk t!na]‘ }m’d printed on 1ha\bxﬁk "cmw\ﬂﬁna cerd - tax invoice”, which had to be completed ¢ach week to
payment. ‘i crew deal memay| ganemlty on the gofdelines of the New Zealand Film and Videa

;"‘

B

i gave mdenu,o Fm an understand Ihe distinetion bstween a contractor end ernployae, ‘

'| -
ﬂ:i\h} 16 'be’aubmmed each week by Bryson stated that it way for "sorvices rendered as an
o the theatrical motion pu:ture The LOrd of the Rbrg.:“

1J'

applwable when approved on aall sheet, Na overtime or broken tumaround without U,P.M spproval.

"Agmad to and acce.pied by Contrnetcr [Cont.racwr signators)

"By signing gbove, Centractoe acknowledpes snd ag,roes to the Stendard: Terms ang Condltions ot reverse." '
Clsuse 28 of'the conditions set ént In the revsrse of the crew deal memo slakes:

*28. Tndopendent Contrastor: The Contractot (s eugaged a5 an Independent Contractar znd not as an smployes of the
Company. Nothing in this agreement shall be deemed to creste: a joint venture ot pavinership.”

The conditlons specify bow the contracior Is 1o be engaged, This s&t of conditions contains 2 number offm'urus Lhai

were [dentified by the Judge a3 baing mors consiatent with an employment conteact. The Court also questioned
whether the daal memo reliably indlcates the real nature of ths contrace,
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Counsel for Three Foot Six submmed that those clauses.in the crew deal mema that appear to be moie consistent with
smployment terras ave simply based on Industry prastice. The Court accented this but wonld not overlgok these
clauses when detérmining the nature of the employment relationship; "Whatever their origln or purpose they sre part
of the agreement .. and are therefore a part of the facts which must be taken into acoount.”

The absence of a written contract at the start of the working rn:lanonshlp. caupled with ‘there being no difeat evidenoce
from Three oot Skx @ to the ferins on which that velationship began, ed 1o the Court being 1eft with Bryson'a
uncontroverted evidense, From that fhe Court concluded: ... he did not turn his-ming to the nature of gmployineaf
when he began working with Three Foot Six. He sitply accept:d the erployment that was offered because. hq’sbw\
opportunty ta galn new skills,” )

“{t'ia plear from the evidence of the witnasses of the defendant that they md not cong»mp!a‘.pagany SN\EG)GIBIMI‘ \ \
Bryson's eraployment relationship was snything other than ad an independent cuanactgr hgoduse hat was S\ \ | f
invarinble practige of Thres Faot Six or aorpas the film industry. On he facte-of! i’casa , ndusiry pmchwis r’!isdu N7
uss in establishing the Intention of both parties, Mr Bryson scknowlodges had veenenploved as a in 7
contractor with Weta Workshop but that Iy not sufficient evidencs ﬁdm% 1yl lnl ln"ibr R knovﬁngfy :hm{xg:% 19 bedn
indeperdent contractor of Three Foot Six. Ch \\ % \

This finding iNustrates the risks of s'ubmits:ng, such m‘lgsqe tdg\u‘ﬂ}haa( deﬁtmmnt;qn mq'lgrthnh lbbeblﬁg the subjcot of
a writien agreement signed by the parties. It mmrgnsm;m stnding back from cm Athat Bryson, clatming fhe tax
benofits'of an Indepsndsnt contrator, and Havin ty-teen emp\oyed tm by |Weta (s an Independent
contractat), was nat fully aware of the | 1ssdn k s&rﬂs remonab!r. Ihat‘!‘ eaiﬂ'a

to apply and that Bryson wuuld cn ag@om \ 1 \ AN
Howaver, In addition to mﬂ(ngtqha\( & wmten egm . ﬁ?qP
of the aspecis ragg:dﬂng Bow Etyaanfwnu conuo@led m_:katl
rc!aumshig. o o ’\

\ ¢ N\ C
w@{ rh- quwjbb‘[e requisits s‘kﬂ \m}fe mmd with Three FootSlx 28 lie was frained for six weeks by Rab
1o,

uted the usnel amrangements

ngtmh eornpany ﬂ!lleld to recogulse that a nambar
it more of the nature of e employment

e

TFheroutine u!'lha ot wae of g employen ongaged on a permarient basls daing other work for tie
Whe its prlnclpa'i ‘etivities 3ld et raquire bim, The work on set wag described es couabornnve but was
[ésal}}uper\rised b:,' thq ﬁQP\&nd ultlma.tely by Peter Jagkson and others, .

prodqu aﬁ sl test and replaced any persongl taols that were lost or broken.

\ .\} B, Thu Bvidency V?:Q g&w aoﬁ prov:ded minlmal 1001 - 36, 8 cordless drill, a large orafl knifs and @ mlpsl while ths

AQ *ﬁm \i’udmmmud a8 having boen fully integrated with the work of the production,

\\"/

Y\

.ll

'\

\Tﬁs pay slips glven to Bryson appeared 10 show the deduction nl‘PM‘E aithough evidence wag given by Three Foot

Six fhat this was Withholding Tax. Bryson was not registored for G8T. He did not have nny Independent entity - such
05'2 comparty - - (hat was engaged by Threa Fool Six, It sppears from the deciston that the lack of Togistration for GST,
coupled with the pay 8lip showlng a deduction of PAYE negated the svidence that Bryson cofnpicled an IR form and
olairmd wnpanses a8 if fie Wers an, indopundent ponyacter.

On ordinary contractual intorpratation principles giving commercua! arrangemetits busmcsaefﬁcam iriz $urpnsmg

that so little welght wad given lo theprevlous arran gements that had existed between Bryson and Wers,

Indusiry practice evidence

The Iudée was not persvaded 8s o the velevance of the évidénse given in this area,
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The evidence of ane of the wilnesses rcga.rding the adverse offects on the industry that would be caused by personal

- grievange procedures was doucribed by the Judge as follows: "This evidence could ba interpreted to menn hnta

stgnificant magon forthe present smployment arrangament i 1o aw..rd he tesponsivilities fmposed by smployment
. low, in which case they are & sham."

. Thcre is no doubt the ramifications of th{s decision regardlng the.broader xnduu{ry wes squnrely ocfoce the Judge.
David Madigan, 03 past president of the Techniclan's Guild, was resorded as having observed: “,.. most scrgen”

_ techniclens ara unaware of'the slgniliml dilferences betwamoamracwns and smployees ¥ . // ¥ =

© ofthis case, they are oversiated,”

Barvie Osborne is also recorded as hnvmg "implied that showld this change, Nsw Zealand mlghl become }kesh\ W\ \
aitractive location for lucrative film deals”, ) \\.

Oshorny ig'also deseribed a5 having secepted: ° .. there could be & case for weating some sectnrs‘of‘ ul R

differently 4n tarms of their ermployment relanonsth provided the conditions were nngqﬁﬁ!ed \yith Iha Suitdand e 2

conteined the flexibillty recognised by the industey."

The Court said generatly on this issuo: "Whilst these concems are anknnw}ugged {mﬁth&dew that /n,l]is uquegr :

,\1 \l

;’
In consfuding (hai - dcsplte the crew deal memo and being (@pminml;d‘\‘{hcﬂal natursru(ﬂrysbo'a\mplo;‘mmt
was that of'8 contract of service, the Court noted Lhe fol!pwi ‘ \/

¢ There was no ewdence Bryson was achugn&&"snp&mhbﬂaﬂm enmy" Lh:tt ﬁo‘ak\éfgd'imlqmnﬂmly to Three

Foot Slx; \w\sx n‘.e

U He did not iender for the posjtion bl econdedeo Iy

{9 The position was not short lernt; )] S '_',_‘- \\ o .
{1 He had 1o other employs’fgnt@h!lc hc/wa;\n Thres Fool Six\ \ :
2 He required gix we l:hinln

u Much of the c;ch myx u}s frkca oqn{:%g) £8@$vi g, i,nuludlng dlgeretion ta pay slok leave;

There was dﬁﬁe cdn kdune iy inchuding being required to atrend rogular mestings and take
dnrecuons nbp 2he> wdr ke fad to do du y/Hea his services woro not otherwlse raquired;
épcndﬁq! qgnl m would nﬂ} ‘dﬁﬁ' dovri tims and could engage in other work.

\Itﬁfﬁn}}\ibr.ihﬁmms to besubveried Wﬁm In this case, the failure to gn 4 Wrillen contraot af the start of the
y ) Elnlfgmhlp’imm oq{Gg‘l“u&qab;n and correeily descrxbe the deduction of withholding tax were material in the

! 50 e R
\'\/ 5 B _'_‘;\/\.\__I '\f\ Sy
2 Conclusion ‘\\\ )
rla | o .
~Whilg'emohanising that ha -_* slon wag "based solely on the {ndividual eirgumstmess” of Bryson - and should
~>\iherniore nnt be scen gs_afibcling the as vet un sted gtatug of any other employes in the fllm lodustn” - Tudpe Sha
_f‘, onaluc On ke other hand, T am consolous that this decision ma ell cauvsy {he smployer in this cage, ag wellus -

"i?_'iﬂ. th !1. N l‘ﬂ' he question of the ermployment:or contractual btatus ofp opls such as Mr Bryso

Judge Shaw’s ruling refers to the untested statug’ of independent contractors working in the ﬁlm
industry which means that producers are now expoged 10 an ever present threat of cast and crew
legal action, There are currently no clear guidelines under the laiv ag fo when an independent: -
contractor is likely to be réirospectively deemed by the court to be an employee, and as such itis .-
impossible for producers to'protect thémselves from countless court cages from dlsg:wnle:d cast

-and crew.—or for 1hat mnne:r the, MEAA




" laws of our own couny. A\ \ >

28 Sep 2010 3:18FPM MIN FOR CULTURE&HERITAGE 044984430 P.8

From:HON CHRIS FINLAYSON -~ To:14994490 28/09/2010 14:10 4286 P.007/011

Clea:rly thls lack of definition under the law as to when an {ndcpnndcnt conftactor becomes an
employge works to the MBAA's advantage. They have an agenda to redefine all NZ actors as
employees and currently there Is nothing to stop thein bringing legal action against producers who
have engaged aclors as independent contractors The Bryson Decision means that the law is
aifactwcly on their side, .

.o Sow ) '\/\ \:‘;I/\ ‘ B .
TOSUMMARISE: . ' TR AN\ GA
> 4 \ LN e - 3
We have been told the MBAA and 115 affilfates w{ll baycott The Hobbit mlm\ﬁe\é tothe {0 ')
MEAA negotiating cas! deals for all NZ actors. This Is in spite of the fact d;§ VA has nqx \ V. j =
legal standing in New Zealand, has no right to sater into colleotive, agm;h mdepen\dem\ g \ L/\
: contractom and only represents onc tenth of o actors w0rkingin \%éﬂqﬁ \ N \\_

An Australlan trade union iz threatemnﬂ us with an Ier’éxb\si b&g‘)ﬂass weﬂg?ne ug\w

An Australian rade union is attsmpting to a]&é{\hc\a* s\ﬁtus of Mtqﬁ\'ﬂ@ﬁlﬁ structure of
. amploymem contracts on NZ ﬂ]tqs\dn evo establish a pq}!({ fﬁﬂﬂw Id in NZ

The MEAA is atiempnng tored&l‘fa% whar’( i mo ugderﬁl‘{\a@,%lo Ec ‘an employee and cumnt
NZ employment law p{o oIa v@a&%}l} lgéaw em to do it
- The MEAAS'® ﬁar?:‘,« up is fais@ ng-te tepresent the majority of NZ aetors, The

MEAA has\wse resente%@ 38 nou~union picture.

\};Lgy ‘is’ls not ut Aci ty, nor s it about The Hobbit - it is about an Australian
M lay o take 8 controllmg hand in the NZ film industry - for their
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A 1. The letter of non-objection for actor's work permits to be removed from NZ
Equity/MEAA,
(Where will this authority be ceded? We would suggest the ministry of Economic
Development or alternatively, Arts and Cultural Heritage, rather than Immigration -
who have already been rolled once and who are supportive of NZ Equity. )

2. The Bryson loophole to be plugged. Need a clear and definitive legal description of

who is an independent contractor and why? And who is and employee and why?

3. Address the two areas of weakness in The Commerce Act which are_,guﬁi‘é{f—t‘{gibeing ) /’f
used by the MEAA as the reason they can legally insert themseIve‘_s..-iq_%ﬁ__‘h;‘fz-._@s‘t T A
negotiations. The opinion from Simpson Grierson to MEAA conp,ly_dqé‘ t}la‘t. A

B Dy 1

"The Commerce Act does not absolutely preVent the pfoducersnﬂ'he
Hobbit movie from entering into a uniofi-negatiated agreément obtained
through collective bargaining for the engagement of performars in New
Zealand." AN XM

N % ‘I-}\'.,__‘ 1'u N
This conclusion is based on two gltgiiﬁt’é_fi\:(\q hyfjﬁ“t'hesps,f(};fg‘\efiﬁl\tﬁét’the MEAA has more than
50 members and is therefore abledo negotiate w_ilh_u‘t\h@'ﬁ?’r@glﬁcérs as to the "recommended
price for acting and other s¢rvices " provided by indepéndent contractors.

The alternative hypothesis-isthat these\whowork on the film could band together as joint |
venturers and then have the MEAA degotiate what is effectively a collective agreement on |
their behatf. \ \_~" | AN \

In the opinion of ba‘rgiSt‘&r_'Pé_tér"Churchman, both suggestions are "artificial and in a practical

sensé;fuanﬁp}eﬁ_“;\"lﬁg? also depend on an interpretation of the Commerce Act that is novel
and questionabls, 4y a matter of law. |
AN\ .

2l Aice teceived by Peler Tckson avd Fiawaish) |

In providing the opinion, Simpson Grierson appear not to have considered the necessary requirements
of a joint venture. The concept of joint venture was discussed by the Supreme Court in the case of
Chirnside v Fay [2007] 1 NZLR 433. The Laws of New Zealand also makes some general observations
about Joint Ventures. It says: ".the term “joint venture” connotes an association of persons for the
purposes of a particular trading, commercial, mining or other financial undertaking or endeavour with
a view to mutual profit, with each participant usually(but not necessarily), coniributing money,
property or skill”. Time does not permit me to examine the indicia of a joint venture beyond saying
that the sort of arrangement postulated in the Simpson Grierson letter would appear to lack the

4/10/2010
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mutual relationship of trust and fidelity, the fiduciary obligations, and the element of working together with a
view to sharing profit obtained from the joint venture, that were identified by both the Supreme Court and by
the editors of Laws of New Zealand as being essential attributes of such a relationship.

As the Simpson Grierson opinion notes, there is, in s 44(1)(f) of the Commerce Act, an exception for
employees. However, the point is circular. In order to be able to obtain the benefit of the exception, the
people concerned must be employees. As the individuals concerned are independent contractors rather than
employees, this exception simply does not apply.

Recommended price exception

The Simpson Grierson opinion appears to assume that the MEAA is currently registered as a union in New
Zealand The information that you have provided to me would tend to indicate that MEAA has been struck off
the Register of Incorporated Societies in New Zealand. Only a registered trade union can partigipate in
collective bargaining. In order to be registered, a trade union has to be incarporated in NewZealand.

It is a novel propositicn to suggest that terms and conditions can be negotiated by_w__bfé._réeginmen@,ed-';;-: \ N\
price (and therefore falls within the exception in s 32 of the Commerce Act). I ami unaware ofany precedenit. \ b
where this approach has been sanctioned by either the Court or the Commercg’ccmmision. Given the novelty

of the proposition, it must inherently contain a degree of risk. However, pertiaps themore important-paint s
that noted in paragraph 22 of the Simpson Grierson opinion to the €ffect,that the recomended price could
not be mandatory. Issues would therefore arise as to enforceability°tpan the breach, The MEAA ¢could not sue
the Producer because all that had been negotiated was a racommended price.-There is no doubt that
individual employment agreements and/or }ndividuaI;-m'Qeééﬁdént-cbntractqrg,‘-i._aétééme'nts are enforceable
according to their terms. However, the negotiation of\a recommended price Would-ot be enforceable should
the Producers offer different terms. Any suggestion that enforcealle legal rights were created by this process
would almost certainly fail foul of the Cammerge Acton the groﬁn&\dé; of price fixing.

I have therefore formed the ylewthatpeither of the propositions identified in the Simpsen Grierson opinion
provide a workable solutjon.to-the) problems presented by the Commerce Act.

Conclusion
"y N / ‘\ \

There s po doubtthat the Germercéag&"does not apply to the contents of collective employment

agregrments: However, @ny-aﬁgmp}b\; independent contractors to fix the price upon which they are prepared

to Offér thelr servicés is likely tobe either (a) unenforceable or (b) in breach of the Commerce Act or (c) both.
You have ad.vquéd that te'logistics of the industry are such that the production of films such as The Hobbit is

only viable Where pérsonnel are employed as independent contractors rather than employees. There does not

appea to b’ any Viable way in which independent contractors can band together using the MEAA (or anyone

.g}s@)“ﬁé‘t\'\éjf agent to fix the price upon which they are prepared to offer their services.
b =

\pETER CHURGHMAN (L%,\ AdNice Teceived %M\w and F\a%

Time frames
Immigration issue - immediately

Bryson Loophole and Commerce Act before Christmas 2010.

4/16/2010




Sir Peter Jackson and Fran Walsh

Dear Sir Peter and Fran

The Hobbit Movie

NS/

1. Thank you for your email of 4 October 2010 ratsxhbaséues of e;ctqigxlwo\'l;ﬁefﬁi-ts
and possible amendments to the Commerca Act 1986 (‘Commerea Act”) and the
Employment Relations Act 2000 _(TTERA’\')\_We address each isstig in furn below.

2. Having considered the pqssiti‘i[ii-‘\\\chf anienqmejﬁljtéf,_tkq‘tha ERA or Commerce Act
carefully, our view, following ‘extensive congultation with the Crown Law Office, is

that, for the re_as_d(']s; Qet oa.if"below, {z m@dlqndt be appropriate to recommend

such amendrvients: \ ./ £

=0

A\

R b

3 You ’hiay_'_"wlébe'tb"disfgn\.-rs"s_’j;ﬁc')m_e} of-the contents of this letter with your lawyers

~(and We emphasise that itis appropriate that you take independent legal advice —

- \deallyfrom specialists i both competition and employment law). We would also
\be-happy.to discuss it With you.

(2 et wrk poms”
v\ ;'_. ;.-_'-;-\-‘\I I'I, 1""

O\ [Minister's office to fill in]

’E__’_kpp'bxsed legisiative change

) © 5. As indicated above, in our view, the relevant legislative provisions provide
sufficient clarity such that no legislative amendments are requirad.

Commerce Act

6. We do not understand there to be any dispute on the following legal propesitions
regarding the Commerce Act:

6.1 The fixing of prices, discounts, allowances, credits or rebates for the
provision of services by independent contractors is prohibited by s 30.

6.2 if the performers were employees under s 44(1)(f) of the Commerce Act,
s 30 would not apply.

6.3 Section 30 does not apply to non-financial conditions of work such as
meal breaks, acknowledgments in the rolling credits efc.

7. There appears to be disagreement on whether the “recommendations as to price”
exemption, in s 32, or the “joint venture” exemption, in s 31, could conceptually



apply (the reasons for which might usefully be axplored between us because
Crown Law's reasons differ slightly from those put forward by Mr Churchman).

3. However, ai a practical level, we do not understand thers io be any serious
suggestion of either:
8.1 negotiations regarding wecommendations as to price” — becauss such

negotiations would be commercially meaningiess; of

8.2 the establishment of a “joint venture” — because the establishment of
such a joint venture would be a practical impossibility.

AL P
9. \We assume ihai these practical problems are ihe prima _---g‘e? OnCwhy neither -
examption has been seriously advocated by ihe Medja &n eftalnment and ;.f\trial‘ N\
Alliance (‘MEAA"). A N W AT ¥
KOkt D T

N VN d o\ | b

i -"/ it NN, \‘- S~ !

10. We now undersiand the MMEA to argue thateiifiers \ X N \

e NN i Y, O

10.1 the performers should- bé\ 2 pfbi;e'd as ._-;_;-;eh;fpiqy_ee,*s‘»-"— which we
understand from yau 1§'Q0R \;jp‘m'ercia[ly\__\?ia\[:‘r{e"q\ﬁ:_ci-Wduid, in any event,
be unaitractive o a hurpher-of performners;on\ s
= -":_._.\"\I N _\_.-\__ \ 'f‘l\‘--\_‘l|I ‘,v
10.2 con‘trafy?a:\g\ﬁs ,pﬁevious ppgiti?ﬁ\:;_(\%s\,lse]t out at paragraph 7 of Simpson
Griarsor's auvice to the MMEAYated 17 September 2010), ftnow wants

0\ disc)iss noeﬁ{qgﬁ\mggl F?\ngm‘o;'\s.
L '1/‘/ AN\ //\‘ =/
ﬁle*%ﬁgﬂ

W

N, \ \ - —

DS of thq,sg‘\"ﬁtl\__’éﬁ\\%\@rguments raises immediats legal issues, save thai,
'\_,d_c_epsﬁdinc on ihe, nature of the agreement reached, and the partiss to #, an
,\_-.L-'égreame’#‘\resuﬁ{ﬁg’?n binding non-financial terms might raise issues under s 27,
r\gga?@]\hg\_\gup%tantiai lessening of competition in & market. Further, there migh
,-;:js‘e“ prae-isk thai, n the course of seeking o negotiate non-financial terms, the
: \ Ba\ij, & actualiy reached agreement on & condition that could be seen as a “nrice”
“_for the purposes af the Commerce Aci. Thess are ihe sorts of issues upon which
we would expect ail pariies {0 such poteniial agreemeni o iake their own
specialist competition law advics in order to minimise any potential risk. Taking

such advice is siandard practice when compeiition law issues might arise.

12. In the circumsiances, our view is that there is no need io amend ihe Commercs

\ci as 9 result of iegal uncertainties. The curreni difficulties appear fo ailse
hacause of the different policy underpinnings of labour law, which seis out
principles for employee protection, and compeiition: law, the express statutory
purpose of which is to prormnotie competition. In that regard, we understand that
labour law principles should apply to employees while competition law principies
should apply to those who aré independent contraciors. There does not appear
to he any principled basis 0 change that in this context.

Employment Relations Act

13. While 5 6 of the ERA redquires the Employment Court (or Employment Relations
Authority) to consider the “real naiure of he ralationship” beiween the parties, the

intention of the parties, as reflected in the contraciual iermms, remains the starting

point and is central 10 any consideration of the issue. The case law developed

over many years remains ralevant o the Court's enquiry.



14. We understand that it was the Employment Court's factual findings in Bryson’,
that it was not possible to establish a common intention between the parties as to
the nature of their working relationship, and that there was no written record of
engagement, that meant that the Court did not accept as determinative the
company’s assumption that Mr Bryson was an independent contractor. it was for
that reason that the Court moved on to consider other factors, which the Court

held were indicative of an employment relationship.

15. We also understand that the recent cases on this issue® apply a consistent test
and support that where both parties intentionally enter into a contract for
services, and operate in accordance with the contractual terms,-that common

intention will be upheld by the Employment Court. 3 .

N

16. In Chief of Defence Force v Ross-Taylor, the most recent decision on point| the
Employment Court sounded a warning against psople agreeing to be engaged-on
one basis and later asserting that the true natdre.of tha relationship was different,
Judge Travis emphasised the importancg-of;i@é'fn_tentibn of thé parties saying:

It is a very serious mattet for\the’ Authority_or \the_Court to find,

notwithstanding the. lear. ~iotention ~of "\ highly ~capable and

knowledgeable persons Who* have equal-centracting strength and

sound reasons for -;he"a’rrangerqepté\ t;néyl fave mutually entered into,

that, aﬁer,;.'t__[fidl‘s__"e‘_a"rjangemen,ts'ta_'a_‘t?s?b'éeh terminated, the real nature

of theirrelationship was completely-different.
A P Al YN

17.  _Im>summary, although the' factuial nature of any enquiry gives a degree of
_. \Uneertainty to partigs\oven the nature of their relationship, If the intention of the
 parties is that the ralatiohship is a contract for services, and they enter into and

\_“operate Uhder writtsn terms that in form are an independent contract, the parties

shoulldbe, ‘eshfident that their intention will be upheld by the Court in any

_,..._-j_\_s:u‘bgieqhehi"dispute.
i e "}I\.

18\\F‘arth|s reason it is important that the parties take specialist employment law
<\~ advice to ensure from the outset that the contracts used, and the process by
which they are entered into, are robust and defensible as supporting an

independent contractor relationship.

Appropriate way forward

18. While there are inevitable uncertainties in respect of both the Commerce Act and
the ERA, these are of a type that should be relatively easy to work through with
advice from specialist competition and employment lawyers. Early, considered
and ongoing advice from such lawyers ought to be able to minimise any potential

employment or competition law risk.

20, To the extent that there are any particular legal issues under the Commerce Act
that prove to be sticking points in any negotiations seeking to resolve the
Dispute, these could possibly be quickly and efficiently resolved by way of

1 Bryson v Three Foot Six Limited [2003] 1 ERNZ 581, at [34] - [37].

2 Eg. Chief of Defence Force v Ross-Taylor [2010] NZEmpC 22; Singh v Eric James and
Associates Limited [2010] NZEmpC 1; Tsoupakis v Fendaiton Construction Ltd [Chief Judge Colgan,

WC 16/08, 18 June 2009].



declaratory judgment proceeding.’ In that regard, we note that a declaratory
judgment proceeding need not be hostile given that its sole purpose is to clarify a

legal position.

21, As noted above, we would be happy to meet with you or your lawyers to discuss
the contents of this letter. We would also be happy to discuss appropriate local
competition and employment law specialists if that would assist.

Yours sincerely

] YN\ 2

Hon Gerry Brownlee SO \-Hon Christoptiar Finayserf
Ministry of Economic Develo pmani\ \ j\.,‘-—Attamray'w@;eiﬁem@;and
—_ \ _,

F\ = Miqi%af@f Arts, Culture and Heritage

\ A
& Ao R

|
\S

2 issues arising under the ERA tend to be factual in nature and therefore not suitable for declarafory

judgment proceedings.



Tim Hurdie (MIN) ) N _ N e

From: Cfd%(« gf@ﬂ]

Sent: unday, 17 October 2010 1:48 pm

To: Penelope Borland

Cc: fmﬁlwfd Fleh;.harj Tim Hurdle (MIN); Dave Gibson
Subject: emorandum of Understanding

Dear Penelope, Richard, Dave and Minister Brownlee,

The more we think about it, the more we feel cannot be party to the SPADA/ Brownlee/ Equity
Memorandum of Understanding. This is because the premise of the document obliges us to conform to the
guidelines of The Pink Book. Under normal circumstances this would not be a Hpgtél:ém, but in this instance
it's just another back door manoeuvre by Whipp to claim Equity input into The Hﬁﬁbﬁifgx)ntrac_t;.__go’.;\ ¢
unfortunately The Hobbit films cannot be party to this agreement and ifgé,—_ﬁlﬁa\"ﬁq}iz'it willhave i‘d\}@_;e

P S

under the threat of actor litigation, which will offer little comfort t'g/}’_\je’"aﬁié:"s\, A% f
A\VA VWV O Ve

By the way, we are sure you know Whipp has no I'BS]JCCLJ[“Q?‘Q?\]‘"}B‘?}%;&' Bgokg_-he\_:h‘\sxfif}rné}vi:"dhs]y sneered at
it's 'inferior' terms and conditions, and this sudden aboti face b'és'fdﬁlyj;gp\iié&ﬁ"_bécéﬁsc he has struck upon
The Pink Book as a means to contractually engage withws. He is using the\exaef same negotiating tactic
with SAG in lifting the ban. His interest in T .’"E\P'i-.ﬁlé@ddk only éxtends to his interest in claiming a stake in
our residuals and securing for himselt}a;pgxa;nﬁribﬁt’p]acg-ag ﬁ{i&“ﬁ%-neg{itiating table.

P AN P NN
Thank you for trying to reso]y;él_t_ﬁi:\%;;?\_(f.é‘-éﬁ]brecja._t;&"\uf:i}Gﬁngé\'\sf efforts on our behalf, unfortunately Simon
Whipp has made meanin.gfu\I_L@t'-gafﬁe'él'l b‘pt;j)ﬁ}ﬁoé‘gﬁlé. His actions indicate that his word cannot be
trusted; the damage Simob Whipp has inflicted-on'the NZ film industry is incalculable and it is our opinion
that if we engage wx&h’m{b‘m any«\p:{i{:)\‘a:\?;jh \itwill be ongoing,

S

SN \\ D N\
Best r@@grﬁ‘\s& : .
Peter and Fran.,
/".:'.:'\-\ 2
AN
= < (,-""‘. \ -
o l._\"}\\\ <
\ \‘\ /l )\\.\



Tim Hurdle (MIN)

From: c :

Sent: Friday, 15 October 2010 3:45 pm

To: Tim Hurdle (MIN)

Cc: Mark Da Vanzo (MIN)

Subject: Fwd: News from an Equity minded friend...
Hi Gerry,

This just in from Warners ... it's going from bad to worse. Warners had been talking to SAG, and had them
agreeing to lift the Hobbit blacklist today. That was happening, as we notified you before your meeting
yesterday.

Now, just as Warners were expecting the retraction, Whipp has appeared on the scene Thxs has jUSt ceme in
from Carolyn at Warners. A\ M . AN

Obviously buoyed by the meeting you organised yesterday, Whipp has no‘w placed quk Book mSpIred
conditions on the retraction. We know the meeting was designed to be posmve but Whlpp has played you
like a fool, and is using your goodwill to prolong and drag thls out sl N
Unfortunately, you engaged with a snake, who now, feels qu;te fearless He lS m revenge mode, intent on
inflicting as much damage as he can, to our f' lm to our fi lm mdpstﬁy‘, to our country.

AL
Warners are obviously furious, becausa ‘they hdd spoken w;th I olin McGuire of SAG in LA, and had
resolved this with no mention ¢f Wlﬂpp “at all i your Auckfand meeting had been 24 hours later, we would

have got our retractlon but thatx«: not to be,

I really can't tale uch mo:-*e of this | to)uc nansense All I want to do is make films! I haven't been able to
think about the mowe for 3 weeks.

[ \_ \. \. .-".

Warners are Commg down mxd~Weck I hope you can all sit in a room and get a positive result.

Cheers, '

Pefer J ao,kesn

Begin forwarded message:

From: "Blackwood, Carolyn (NLC)"

Date: 15 October 2010 3:02:24 PM

To: [ Peter ovd Frown]]

Cc: Ken Kamins

Subject: RE: News from an Equity minded friend...

NOT true - our residuals offer was voluntary! Has been all along! Whipp has also just now placed a condition of us
agreeing to conform our terms to the Pink Book (facilities, meals and turnaround?) before he will retract the Do Not
Work Order. | am on with all the lawyers right now. | am furious. Furious. Will update you soon.



Briar Charmley !MIN) B

From: John Harbord (MIN)

Sent: Thursday, 30 September 2010 2:38 pm
To: Briar Charmley (MIN)

Subject: FW: Equity

Attachments: NZ Equity legal advice.pdf

Copy for your info.

----- original Message---

From: Matthew Dravitzki (Wngrim ﬁ‘Lﬁﬁ€>)
Sent: Thursday, 30 September 2010 2:25 pm

To: Mark Da vanzo (MIN)

Subject: Equity

Hi Mark, |5 T

. -‘-. - _.\' ¢ ." ‘_- ||I ; o
Attached is Equity's legal response to the Crown(Lawfﬁfﬁice;S“opin;gnq\xhgy‘Clearly do not
place much weight on the sentence: A NN A A%
XN " i ~

A

"There is some suggestion that the relevéﬁiaE@mtﬁaéiorgﬁbé}ﬁﬁéﬁiﬁdﬁas ‘employees' on the
grounds that section 3@ does not apply to {émbloyegs{ixﬂawﬁveh”it cannot be simply
asserted that they are °employge§5'fb§}?he purpogegﬁpqunb-hct, if they are in truth,

independent contractors.” P o . )

| 1~
I e N, b P R
0 T N "' iy \ ] J_'-/" .
They are using Simpson Grierson” s as\su{'a@p\e_ﬁ--that they can proceed with cast contract

negotiations as\peRfaﬁtﬁgéhbécom¢ﬂg$}gmplpyééé‘. Is there any clarity the Minister can
provide us which\propsrly dismissés thesz claims, which however spurious, are being used

as the_bagis\féf\fhé"MEAA<ﬁuving\f53ward with cast negotiations.
CC RN NN s g

h \

‘\\ -'; \ \ - \ |I\\"‘\‘\ .‘.__\ .

Incidentally, Sipp§gﬂxdﬁien§dn represented 3 Foot 6 Limited - The Lord of the Rings
production company -ipit's suit against James Byrson. (Pip Muir represented 3 foot 6
during tpegé,pég%};ﬁe would’'ve thought that representing Equity/MEAA represents a conflict

of intefest)for ‘them?
A\ v N

e NN

FE SO
Kiﬁg\cggards,
Matt —



[ Section 9 (Z)(m)

~onr g o

Sent: Tuesday, ,12\'9@@&{_’20&5 11:218 m .
To: Hon. Christopher Finfayson (MIN)  \ \\>
Cc: James Chiistrias (MIN); Ao Zorre!

Pl

Subject: The Hobbit pictires {employee/contractor issue

\' \.- A

Dear Chris

C -~
a AN
AN AN

You ;_naj‘f\ not\be aware that Alan Sorrell and I have been advising 3 Foot 7 Ltd and Warner Bros.
Pictdres on\the current employee/contractor issue relating to The Hobbit pictures. 1 would appreciate
it if“-l\_"-—co_‘u‘id"speak to you about the matter at some stage during the next 24 hours. I am somewhat
reluctant to make a direct personal approach to you on a professional matter but, since you have been
willing to step into the issue publicly, I have been asked by the producers and funders of the pictures

to do so because of the urgency of getting.actors and crew signed up.

It
I understand from comments made by the Prime Minister, which have been reported today, that good
progress has been made at ministerial level towards settling the rather unfortunate public "spat”
between Sir Peter Jackson and NZ Equity/union representatives. From the point of view of the
producers and funders of the pictures, it would be very helpful to know that the Government’s position
is that it is highly desirable that the long-established practice of treating actors and crew on New
Zealand made films as contractors rather than employees should be maintained. Putting aside the
financial implications, which may be more or less manageable depending on the overall budget for the

production, there would be seriously detrimental consequences for the making of films in this country
if the producers were held to owe employer obligations to actors and crew; such consequences would

almost certainly be fatal to the industry.

I would welcome a brief discussion with you, or a short email confirming the Government’s position,
the contents of which I would propose to keep strictly confidential. If you are able to confirm that the

1



Government's view is the same as that of the producers and funders, I would then simply reas<ure
those whom Alan and I are advising that they need not have any concerns that the Governn. at’s

position represants any threat,
Kind regards
Kit

=l CHRISTURHERTOQDGO O Den

|
|
!

“A\ R 0, l
= D N
This maii message containg information that 18 private and confidertial and may be subject to n’-gclgl‘f‘maﬁs":’"“] ‘wiivilage. Conge ‘-' allp, you2@ nof the
intended racipient of this ressage you must not use, capy or distiibute any infermation coniaingdini i!fa.my\.'\-a; ul Yﬂlj‘a\f ?er‘ewe Afisthessage by
roistake. please notify me immediately by emall or by te! hr\ te and stase L'w- message. Ady Eonfidaphality r privilege hely t‘“‘t»éft-l‘af d client la not
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NOTE: This paper was never considered by Cabinet.

Office of the Minister of Immigration
Office of the Minister for Economic Development
Office of the Minister for Arts, Culture and Heritage

REVIEW OF IMMIGRATION POLICY FOR ACTORS AND DIRECTORS

Proposal

1 This paper proposes changes to immigration policy for actors and directors, to
facilitate the growth of New Zealand’s screen production industry.

Summary

2 Under the immigration temporary work policy for performers and- créw (En,tertamers ¢
Policy), applicants must seek a letter of support from.- the relevaht mdus}cﬁ:'
association (guild). The applicant must provide sufficient iqformatleﬂ to the ghnld to-//
show that suitable New Zealanders have not been oVerfooked TIf guﬂd sup’:)ort s
not forthcoming, the Associate Minister of Immlgratron r?hakes a decusmn

3 A body of evidence is emerging to. mdlcate ‘that the \ 'current Immlgratlon
requirements are in need of an overhaui Ma}w industry, stakehelders believe that
the perception of a ‘union veto’ ‘over ]Iqey ‘cast and qrew members is damaging the
industry’s attractlveness ta mterna\tmnal stud;os,\a(vd erI cost jobs in the sector.

4 Policy change is requ:red'ta safeguard ourscreen productlon industry and the value
it brings to New| Zéélanci The proposed approach is for work visa applications for
actors and dlrectors/to go leectly\ f:o the ‘Department of Labour (the Department),
W|thout r(eedarﬁg guild supp\ort\f'rst

5 ___.»There |5\a strong case‘fo the proposed policy amendment,

>rhe chast:e \Qf‘ who tfrects and stars in a production is a key part of creative
contral. \ “Ne.w “Zealand will be a more attractive destination for screen
r’prO’du&lbn if studios have surety that they will be free to choose the director
\and’Key cast members.

“‘GNen the much greater costs of using foreign actors and directors over local
ones (including airfares and accommodation), there is a relatively low risk of

L% labour market displacement of New Zealand actors.

« The jobs and economic activity that screen production create for New Zealand
generally outweigh any foregone opportunities for individual actors or directors.

6  The risks include adverse reaction from New Zealand actors and directors. The
Withheld under section 9(2)(g)(i)

7 Another proposed change is that, for official co—productio_ns, no gﬂde_invoIvement
will be required. A first principles review of the Entertainers policy will also be
undertaken, to assess whether further change is warranted for the role played by
the other industry guilds.



Background

How Entertainers Policy currently works

8

10

11

12

Under the current immigration policy for screen and theatre cast and crew, models,
performers and musicians and their roadies, applicants must seek a letter of
support from the relevant industry guild. The guilds include Actors’” Equity (Equity),
the Technicians Guild, the Screen Production and Development Association, the
Directors Guild and the Musicians branch of the Service and Food Workers Union.

The applicant must provide varying amounts of information to the guild (depending
on which guild is involved), to prove that suitable New Zealanders have not been
overlooked. If guild support is not forthcoming, the application is referred to the
Associate Minister of Immigration for a decision. O

The policy has been in place for two decades. It was designed th:& way to ensuref_ %1
that applications can be speedily processed (as the labour- market test is pre- Tha

approved’ through an industry guild), and that mdustry knowledge is utlilsed ln the_‘_- .
labour market testing process. \

The great majority of applications receive gund engm‘sament For exqmpie Eqwty
claims to have issued more than 300 Ietters of support in the Iast 20 months, and
objected to only six applications. ~In‘the case ‘of a gu:ld abjectlon the Associate
Minister of Immigration makes the decusmn Over the \xears these have invariably
been in favour of the apphcar[t aver the gqu NN

The equivalent |mngration’ ‘poircy in the USA Cahada and Australia also involves
industry guilds«.In the Umted ngdom, hq)waver no guild involvement is necessary

prowded the fi[m makef's mve ved meet- tértain criteria.
\

Issues With the Entertamerq pplfk:y

> \Many screen producers afd other industry stakeholders believe that Equity has

“becerme mcreasmg!y dﬁflcult to work with since it joined the Australian Media Arts

\ancl Entertemmeht Alliance (MEAA) in 2008. They believe that Equity unreasonably

see\ég\Sensww ¢ information from them (such as the names of actors auditioned and

..---«\the reasons why they were not cast, and financial information about the production)

15

16

;...\fq?' purposes that are not transparent and may not actually relate to immigration.

* The screen producers think that Equity is insisting on casting processes that place

the greater good of the industry at risk. They consider that Equity’s perceived
‘power of veto’ has damaged New Zealand’s appeal to overseas filmmakers, and
that this will inevitably flow on into job losses for many New Zealanders.

Equity denies this. It considers that its role is critical to ensuring that New Zealand
actors get a chance to be fairly auditioned. It believes the current problems are
largely due to some producers not understanding and/or refusing to engage with
the immigration process. It strongly rejects allegations that it is a ‘shop front” for
the MEAA. In Equity’s view, some producers appear to want carte blanche to
import foreign labour, and have issues with Equity simply on this basis.

Concerns have also arisen around the role played by the Directors’ Guild. The good
faith and reasonableness of this guild is not in question, but industry feedback is
that work visas for film and television directors should not need a union check,
given the absolutely critical creative and managerial role of these individuals.




Proposals for change

Work visa applications for directors and actors in screen productions

17 The choice of who directs and stars in a production is a key part of creative control.
New Zealand will be a more attractive destination for screen production if studios
have surety that they will be free to choose the director and key cast members. On
balance, I consider that New Zealand’s interests are best served by a more
facilitative work visa policy that encourages production companies to our shores.

18 A new approach for the issue of work visas to actors and directors is proposed.
These applications would no longer go to a guild for pre-approval, but would be
lodged directly with the Department. Most applications would be express approved
rather than subject to any substantive labour market checking, given t;he low level

of risk that is generally involved. But if an application is considered to\be-risky (for
example, if the terms and conditions appear to be below mdustry norms) it_.COUf.'(_j"'_l s\

still be referred to a guild for comment.

Work visa applications for cast and crew of offrc:a! co-productlons

19 Another proposal for change concerns the hreahrnent of werk wqa appllcatlons
pertaining to cast and crew from ofﬂmal ca—groductlons These productions (such
as Whale Rider and Dean Spanféy) are made under, the ausgices of treaty-ievel,
bilateral agreements with -partner. r./ountrles overseas. “Official co-productions
require that a certain. number of the caskt and Crew lare from the partner country.
But despite this, work \nsa \apphcatlons for these people are currently still required
to go to an mdustw guﬂt{ or approval

20 This pmi[c\/ rieeds updatlng "The New Zealand Film Commission are already

responsmle for checkmg o‘Ff the foreign cast and crew members on official co-

._--‘jﬂroductlbns There 15. ‘to' rieed for industry guilds to replicate this process.

5 Thecefore, it lS proposed ‘that for those international cast and crew members who

‘ "\";-\-_are namacl \on the “New Zealand Film Commission’s provisional certification, guild
> supPDrt wnl nor be necessary to support their work visa applications.

Beneflts and nsks of the proposed change for actors and directors

._\ Zl \ \.

A strong case can be made for the proposed policy change.

e The casting process for actors is almost uniquely subjective. Even Equity
acknowledges that the filmmaker should be free to choose the look and
sensibility of their cast.

e The choice of director is critical to the success or otherwise of the production.
If studios cannot bring their first choice director to New Zealand, they may
simply move the production elsewhere.

¢ Given the much greater costs of using foreign actors and directors over locals
(including their airfares and accommodation), there is a relatively low risk of
labour market displacement.

« The jobs, economic activity and career opportunities created for New
Zealanders by the screen production industry outweigh the case for labour
market checking individual actors and directors. In this case, the bureaucratic
process involved actually risks jobs rather than protecting them.



Y\

22 The risks include potential for negative impacts on locals’ opportunities or terms
and conditions, either real or perceived. There could also be impacts on timeliness
for some applications. In cases that warrant a referral to the Directors” Guild or
Equity for comment (for example, where the terms and conditions do not appear to
match local norms), the process could take longer than they do currently. Not
many work visa applications, however, would be referred for comment in this way.

23 |Withheld under section 9(2)(g)(i)

Need for a wider review

24 The proposed changes for actors and directors would not applyto Bthef’ 1obsl‘m thei-;'ﬂf""-
industry (the proposed change for official co-productions willy howaver) But many-\

of the arguments in favour of changing policy for ac;torSJand directors, qoulql also:-

apply to other industry jobs. For example, Equity. woui;f issue letters; QF supporﬂ for
cast of stage productions and models. The bemeﬁts ofthls resu;lﬂai functian should
be explored, as should the contmued Felg\(ance of the raié played by the other
industry guilds. o\ '\.__\ Yoo b -

25 1 therefore propose a first prmcx\ples rei/rew of the ‘Entertamef's policy, in relation to
the function currently played by all the mdustn& gylfds It will be reported to me
early in 2011, W|th any pclicy thanges m be’ imp?em’ented from mid-2011.

o \.-
N\ \

Implementatlon

26 The Polkcyfchal‘;ges propesed m\thi§ paper can be implemented in December 2010.
\-. 'f- T

Co nsu’ltatmn ;-\

The f)epartrnerﬁ:\of Labour Ministry of Economic Development and the Ministry of
Culture af\&\erﬁtage have been consulted. The Department of Prime Minister and

Cabi, ét th\e ‘Treasury, Film New Zealand and the New Zealand Film Commission
A ha@g\beeﬁ informed. Industry guilds (including Equity and the Directors” Guild)
\have not yet been consulted. This will take place when drafting the immigration
operational policy.

-

~Financial implications

28 There are no immediate financial implications. Measures to improve New Zealand's
attractiveness to international filmmakers will, however, greatly assist economic
growth and job creation.

Human rights implications

29 There are no human rights implications arising from this paper.

Legislative implications

30 There are no legislative implications arising from this paper.

Regulatory impact and business compliance cost statement

31 The Regulatory Impact Analysis requirements do not apply to this paper.



Publicity

32 Publicity will be managed by the Minister of Immigration with support from the
Department of Labour. A media strategy will be prepared to ‘front foot’ the
proposed changes, including open editorial articles for the major newspapers.

Recommendations
33 Itis recommended that the Cabinet Domestic Policy Committee:

1. note that, under the immigration process for international actors and
directors, applicants must first seek a letter of support from Actors’ Equity or
the Directors guild before lodging a work visa application;

2. note that many industry stakeholders believe that the perc\epgtmn of a ‘union ~
veto’ over key cast and crew members is dama’gfng Ahe. mdustn; 5.
attractiveness to international studios, and will cost Jobs lh the\sector

\
3. agree to the following policy changes for wo\r@ v&,@ apphcatlons’

3.1 for official co-productions (made under‘qhe ausplces of\ bﬁateral treaty-
level arrangements), no mdustry gwld mvolverhent\wnl be requnred

3.2 for actors and dlrectars, Mo mdusfry gulld' mvaivement will be required;

f
\ - ‘_, o \ 'r\
4. note that there ;sa s”trong case for the t}rt}poSed pollcy amendment, as:

4.1 the chelce Qf who directs" and stars in a production is a key part of
) creqtrve E{;ntroi NQWtZeahahd will be a more attractive destination for
é ) spréen productléh \f studies have surety that they will be free to choose

>

_.;he d |recter\andke\(\ cast members;

P 'i..“_ “_\\
-:4/2 given\the ml}g‘h greater costs of using foreign actors and directors over
10ca\‘ehes\ (including airfares and accommodation), there is a relatively

"\ _IpW ¢i5% of labour market displacement;

E_ 4. 3 Eﬁe many jobs that screen production creates for New Zealand outweigh
\\ -~ any foragone opportunities for individual actors or directors;

Withheld under section 9(2)(g)(i)

6. note that a first principles review of immigration policy for all visiting
entertainers and cast/crew will also be undertaken, to assess whether further
change is warranted to the role played by the other industry guilds (for
example, the Musicians union and the Technicians’ guild).

Hon Gerry Brownlee Hon Chris Finlayson Hon Dr Jonathan Coleman
Minister for Economic Minister for Arts, Culture Minister of Immigration
Development and Heritage
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Two

documents

1. Note from Peter Jackson and Fran Walsh setting out their thoughts/feedback.

\'"(

...»';;Yquré\Fai‘{hfu[ly‘ .\ :

Dear Ministers,

We take your point about The Commerce Act and do not necessarily disagree
with your findings, but from our point of view, it would be a mistake not to
address the ongoing problems created by the Bryson Decision.

We feel this is where the film industry is most vulnerable because of the
perceived lack of clarity under the law about who is an employee and who is
an independent confractor and why. This ‘grey area’' is something we must
assume Simon Whipp will endlessly exploit, whether or not the law is
technically on his side, because he has already cited it as a legal precedent.
Frankly, the threat of industrial disruption is enough to do senousfclamage to
the long term future of the NZ film industry, whether or not SlmQ?’\ W‘mpp has
legitimate grounds to challenge the law as it stands, oF r\o:i‘ Gurrentlyr &t
provides him 'a way in' and no one believes he will _back aWay from NZ| even
if we eventually prevail in the war over The Hobbit> "‘lf wm bea temp\ora wm
at best, if the Bryson Loophole is not addressed \ AL o
r/-.. \. \ | -~

If the government wrote an ame dme\n&ta ‘Ehe Emgiaymen‘t Flelatuons Act
specifically addressing the empiqymer}t\sta’tus of acters? a{’id crew engaged to
work in the NZ fiim and television. Industry and w‘f this~-amendment shut down
any room for musunterme‘thﬁon or !egal chél!‘ehge‘ this would help to provide
some much needed ceﬁam@ for fllmm“akefs :and overseas investors.

DAY (C Y )\
We are very é&ncemed that stuchos n‘%o longer view NZ as a safe place to
make films as ~t}ne perqe\ived ‘{ISKS are now simply too great.

\ b \
N

\Fran Waish .\einct Petpr Jackson
.\.




2. 'Borland feedback' is a cut & paste from three emails into a single Word document. It includes an email from Fran
Walsh to SPADA and two emails from Penelope Borland at SPADA

Thanks too, for your notes on the Bryson loophole. Our concem is that Whipp

has been quoting it specifically as the MEAA's way into unionizing NZ film.

Not sure how we can fend this off without some kind of tightening of the law.

We are shooting two movies with a 10 week break in between. During these
breaks (on legal advice) we are standing our cast down in an attempt to limit
'length of term engagement issues. But this also leaves us open to an actor
returning to production and wanting to be rehired, only this time as a fixed
contract 'employee'. At this point we are hamstrung - we cannot hire anyone

else because the actor is already established in the role. Regardless of the
rights or wrongs of the situation (and God knows Equity were legally in the
wrong the last time around) this is an argument we can't afford to have. Equity

hold all the cards and we could well be compelled into negotiating’ with the
union, just to get the actor back on set. The MEAA has a hlstory bf changmg A%
the rules as they go and manipulating situations to their political, advantage e IR
They also have the power to call upon the SAG members \of our cast.to/
support a fellow cast member and if we don't eooperate we cou[d_ m}ell be
facing a walk out. A\ b IR G e, )

This scenario may not sound likely. < bﬁt 1t's enough to make/ us feel very
uneasy going into production, more ‘tolthe point, it has' the ‘'studio rattled. The
government would be wise—to address this ,sssue, if>only to help industry
confidence and offer producers and s:tudlos\réaseurance we won't be blitz
attacked by an Auss"a Ltnaon, ﬁell bent. on creatmg industrial disruption.
s ST |\ e |.|'\ ]'\

Appreciate- theli ﬁ‘S\a traught 1ssue bt glven the way the union has behaved,
we don't ti'unk the lawn @S ity stands will be an impediment to them taking

\

andiher run at us \\

" Hi John

Just thought | should show you my original email in the context of another
communication to WingNut, which certainly wasn’'t meant to be any substitute
for legal advice but was just to reassure about the possible significance of the
Bryson decision as this has been very a very frightening spectre for the
production and WB had been saying that the Supreme Court had found that

Bryson was an employee.

| gave an Affadavit in the Bryson case on practice in the film industry on
behalf of film production companies:

| know that others are looking at this and there wili be a legal opinion on
it. However, the facts in the Bryson case showed that a major factor was the
circumstances of his employment all weighed together (training provided,
direction on work and hours, no use of own equipment, full integration into



company etc) despite the deal memo saying he was a contractor, but not in
reality much altered from the US deal memo.

[:C%"“"ﬁv ’}!l/ ( \

]
-

We sent out advice to SPADA members at the time that the case was a timely
reminder that production companies need to make sure that their contractual
documentation is clear and that it is consistent with what happens on a day to
day basis between the parties.

Think that there may be a misconception about what the Supreﬁ'(e Court
actually said. It didn’t say that it thought Bryson was an emple/eh “What [ o=
said was that the Court of Appeal had not been entitled-to\ hear the appeél

(and thereby overturn the decision) in the first place, as Jhe\ Ewployment ( Cﬁuﬁ; =

had not committed any error of law in reachlng tsdemsiah Therefqre 85 a
matter of legal process, the initial Employn:a it é}ouﬁ’ ciems m Wgs Testored,
which had found, after applying the law anNane lysis of {hé cts,'that Bryson
was an employee. So the Supre\me Court never. rujé\d\ that he was an
employee. e\ A ‘\'\I'. PN

/
' \_\\ l'n\ \L

In its summary 0i- (he E}q\mmyment Q’odrt decision, the Supreme Court
highlighted that ine mploymengh’c ¢t judge had emphasized that her
decision wgs\based’ olely, 00~ néﬁviduai circumstances of Brysonm's
“employment’ Wﬁlbﬁ a:gl}ﬂn\ak @é circumstances were weighed together, was
mora\in \nature of ployment rather than a contractor, contrary to what
va)as’ at@ted in the;?rﬂw dealmemo. She also said that her decision was not to
’t@ regarde\q "\q\a ’emimg the status of anyone else working in the film industry.

Ho*y VQ\Y a}l\\‘ns aside it's scared the hell out of companies ever since.

\ ?ﬁ{)elopeﬁ

\ \
))
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