APPENDIX A
SUMMARY OF LAW COMMISSION AND CABINET PAPER RECOMMENDATIONS

A new commurnications offence  should be- crealed in the Summary
Gifences Acl 1981 [drafiing of proposed offenca not Included in Ihis
ﬁummarﬂ.

Agres.
Recommendalion 22,

Section 179 of the Crimes Ac| sholld be amended so thal Incitement fo
sulcide Is an offence. regardiess-of _whether the recipient proceads to.
commil sticide or not, by deleting the words *if thal person commits or
sitempis o cornmil mdﬂu in r.nhsequenne thereol.

F:rﬂalh_.r 'ug'riaié

The paper recommends. crealion of
A naw offence of lnl;ilnmnpi 1]
wh}ﬂe whld'i ‘doss nat ramnre an
atiempt or sctual suicide (o result
from Ihe mmanmt, ‘punishable’ by

up{n 4 years' imprisonment.
Recommendalion 24,

A new saction 131C should be added (o ihe Crimes Act making It an
offence fo BADOSE A youn( person 1o, indecent material or provide an |
intoxicating subsiance o a yoling persor wilh tha'intention of making it
easier lo procure the young person far Unlawful saxual sctivity with him
or her ar any other person,

Digagree.

Thﬂ paper noles thal this behaviour
is ajready ceplured by & pmgmd
new  offence  of | indecent
nnrnmunmljnrl mth,ﬂ ‘person undqr
16 mmnﬂy m&d ta By Cabingl in
the wnpnmh o address child
pomography,

The intimats cover filming provisions in Par 9A of the Crimes-Act 1961
simuh:l be extanded to provide a further offence in section 216J,

A parson [person A) who takes a visual recording of anothar person
(person B) with person B's knowledge or consent Is hiable lo
[imprisonmant for a lerm not exceeding 3 years] f —

{a) Person A publishes he recording withoul person B's consent,
Bk hade b1 !

(b) The recording Is of a kind described in secton 216G(1)(a) o {b)
and would be ap intmaie visial recording If taksn without
person B's knowledge of consent.

Elisagma_-

The paper remmann‘s _th-ﬂi
serious  Instences  of puhumng
Iintimale mmrdmns withoul consent
be covered by the new offence of
\using 2 communications dévica o
cause farm.

Recommandation 23,

The foliowing amendmenis to the Harassment Act 1967
(&) An amendmenl lo section 4(1)(d} s that it is explicil that

making contact wilh a person can includs skecironic
r.nmml.mﬂ:ﬂllnn

{b) That the addilion of a furiher “specilied act” of harassmenl in
seclion'4 to the following Bffect:

"gnving affensive material lo.a person by placing the
material in'any elacironic media whern it i likely that
i will be viewed by, or broughl lo the attention of,
thal person’

{c) An amsndment o seclion 3 |6 provida that a cantinuing acl over
a protracied panod is capabla of conslituting harassmant (as
racomimended In the Law Commission's lnvasion of Privacy
report),

{d) To make a condilion of 3 restraining order thal applies 1oa

conlinuing act that the respondent musl take reasonable steps
to prevent he speoified act from continuing;

Recommendation 25,
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[ The following amendmenis lo the Privacy Act 1993 Agree,

(a) An amandmenl ta the “publically avallable publication™ The paper also recommends the:
exemption in informalion privacy prnciple 11 so that the same  amendment o Privacy
exceplion is nol available where the disclosure of personal Frm:;ipla 10, This was nol includsd
information ebtained from such a plblicallon would be unfairor | i the. text ol the Miristenal brisfing,
unreasonable (as recommended in the Law Commission's bul was Inclided in the drafi Bil
Privaty Act report); attached 1o the briefing.

(B} Anamendment l6.section 56 so Ihal the “domashc affairs” Recommendalion 26,
axcaption is not avallable whera the disclosure of | pérsonal
information would be highly affansive 1o a reamnahla person
(as mcnrnmended In the Law Commission's: Privacy Acl mmrl}.

7 I recommend the following amerdment 1o the Human Rights Act 1863: Agree,

{a) Saction 62 (sexual harassment) and seclion 63 (r=clal Recommendation 27.
harassment) should be amended ta include an additional ares
of application;

“pariicipation in any.fora in the etecironic media for the
exchange of ideas and Information”
{b) Section 61 {raclal disharmony) should ba amended to refer 1o
! electronic communications, In addition Io other forms of
Duhllc.atlnn
;] Complaints aboul offensive internel communlcatons should go initially 1o | Agres.
an ‘approved agency” which would advise comptainanis and atiempl 1o ) o
achieve a resolulion by a procass of negoliation, mediation and Recommendation 7.
parsuasion,
g I a compiaint cannot be resolved in this way, it may then procesd :in 2 | Disagree.
ich f da d
| inbun.asl n‘:.s 2 m {:::ke enforceable orders, provided the threshold of The recommends | (hal
seriol dispules that cannol be resolved
! should be. referred to the District
Courl,
Recommendation 9.
10 The tribunal should consiet of a District Gourt Judge drawn from & pansl 'ﬁimwaa.-
of District Courl Judges chsignmud Tfor that pumpose. The lnbunnr may
sl 'lml.h an expeﬂ in information pommunication lachnniqu
i =
11 The Inhun-_l_r_s jurisdiction should extend 1o all farms of slectronic Paruarl,v'ﬁgi‘&d
goqRinication. 'Tha papar recommends !Lhis dx ) this
court's [urisdiclion
Racommendalion 10.
12 Thnn aniilled to complain fo the fribunal shauld include the victims: Pﬂrﬂ:’alty Agree,
{other than non-natural persons), the paranis or guaﬂﬂaqs whare tha
victim Is & child or yaung parsan or a person willi a disability schoal The p}:‘pﬂ[s racommands. thesc
principals on behall of students, and. where the communication complainanis Lo the coun,
‘constitules a lhreat 1o the salely of the parson, the Police. Retommendation 11,
13 | Only paticularly serious cases should come before the thbunai. | Paulally Agree.
| i ehiC hings:
C@plammls should hgua o ﬂamnnstrat&_ty@t ings The paper recommends (he secand

{a) that they have altempled to resolve the matier through other amm of this thrashold 1o the court.

-avenues; and Retommendation 12.

(b} thal ihe communication complained aboll has caused, or is :

ikely to cause, significant harm including significant emational

22




distress.

|

f anonymily of the respondant. Where fhe 1|1bur;.ql wnsﬁia{s That

justice are comphied wilh. In paricular:

(a) The lribunal should have power o receive evidence which:
might not be admissible in a court of law, to decide cases ‘o
the papers”, and when a hearing Is appropniale conduct i by
videoconferance or teleconfarence.

The tdbunal should have puwer (o take evidence on oath and lo
require Ihe supply nﬂnfmalmn whera that was necessary.

Thet tribunal should have the discration to deal with the
substance of the complaint in & manner that preserves the

(b}
(5]

Ihe rezpondent's anonymity should be removed, the mpanﬂnm
should be provided with the opporiunily either 1o take sieps lo
address the alleged harm in lisu of losing thein anonymily,

14 The iribunal must not make an ordar unless i s satisfied thal there has | Parlially Agroe;
been & breach of one of the principles in R15. ' '
The papal makes: ihis
recommendation in respact of the
cour.
Recommendallon 13
15 Thare should be no communicaiion of messages which cause. significant | Agree,
harm 1o an indlvidial becauss they: 3
. : Racommendation 13,
1. Disclose sensitive personal facts abpul individuals.
2_  Are threalening, inlimidaling or menacing,
3.  Are grossly offlensive.
4. Areindacent or absoene.
5. Are part of a pattern of conduet which constilles haressmant.
B  Make falsa allegations.
7. Conlain matter which Is published in breach of confidence.
8. Incite or encourage olhers lo sand messages (o a person wilh
IHe intention of esusing thal person ham.
8.  Incda or encourage another to commil sulcide.
10 Denigrale a person by reason of his or her colour, race; elhnic
or natonal onains; sthical bellels; sexual onentation or
disability .
16 The rules of procedure of the irbunal should facililale speedy and | Parially Agree.
relatively. informal |uslice, ensuring however that the rulas of natural '
(a) The papar mekes (his

recommendation’ in m'upar.:i of
the courl:

Recommandations18-17,
(bl Mol necessary  bacause
hearings in the caur.
(c) The. paper makes Ihis

recommendalion in respect of
the cour,

Emmrrmnu‘.m' jen- 18,

The tribunal should have power 1o make the following orders:

{a) An order lo {ake down matenal from Lhe sleclronic media.

ib) Ain order 1o cease publishing the same or substanlially similar,
communications in fulure

(t} Anorder nol \o encourage any olher person (o engage in similar
communication wilh the complainl.

{d} A direclion |hat the crder may apply lo.2 parson other than the
defendant if there is evidence that the defendan! has

encouraged that ather 1o engage n offsnsive communication o
ihe complainan :

{8) A dedaralion tha| the communication in question breaches lhe

Parially Agree.

The paper remlmnda rhal the:
courl be akds to apply = ranﬂu of

remedios,
Recommendallon 14,
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slalutmp_'princip{au.
(1] An order lo comect & faciually inaccurale sialemant
{g) An order that lhe complalnarit be given a nght of reply.

{h} An order lo apologise fo a defendanl. tﬂgelhﬂr wilh such other
forms of restorative [Ustice as may bo appruprlala in the casa.

(i} An order that the identity of the source of an AnONYmous

|
i comminicatlon be released.
[ 18 The iribunal should have the powsr lo make an order sgainsl a | Parially Agrea.
defendent, an Inteémel sarvice provider, a webshe hosl or any other 1
relevant intemel inlermediary. requiring. malerial to ba taken down from | 112 paper r&mmmﬂ-nds that the
' ramedies.
Recommendation 14
L] The Chiel Coroner should be able to make an application to the tribunal | Pariially Agree,
for an order (hat matenal refahng to suicide that' |s: prahibited by the
Corohers Act 2006 bs tahen down from the intemet The  paper  makes  ihis
‘ recommendatian n respecl of the
m-u:’t.
Recommiendation 11,
20 In exercising iis functions the {rbunal mustmahf\ru regard to, freedom of Pnrh'ale Agree.
expression. In deciding whether of niol fo £ an urdﬂr. and the form
that any such order should take, the tribunal wolld have o take ino The ":p"" recommends  that the.
account relevant considerations including courl have regard fo Ireedom of
expression and  olher relevant
(a) The content of the communication, its offensive nature and the | factors in exercising s functions.
tevel of ham caused by il Rbcsmme ndation 15.
(k) The purpese of lhe communicalor in communicating il
{c) The occasion, context and subject matier of the communication.
(d) Tha exiant lo which || has spread beyond the original
communicalor and fecwlenl_
{e) The age and vulnerability of tha complainant.
(N The ruth or falsity of the statemant.
{g) The extent to which the communication is of public Inferest
(h) The conduct of ihe defendanl. inciuding 1he extenl {o which that
conduct has contributed 1o the herm suffered.
(i} The conduct of the compiainant, lru:lud!ng the extent lo which
thal mmiud hes coninbuted o the ham Hl.ﬂfared
21 ' The tribunal should ot have the power o impose criminal sanctions or | Parlially Agree,
mengelary sanctions. o
| Tha paper makes this
| recommendation in respect of the
[ m:l.lﬂ.
- Recommendation 14
= o - =n
27 The inbunal should give masons forils decisions: and Ihar should be | Partially Agres.
published. T N :
g paper makes this
recommendalion in respect of the
, l.'.l:l-'l.ll'!'..
Recommendalion 19,
Lzs There should be a right of appeal on the merils from decisions of Ihe 4| Partizlly Agres.
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l iribunal to an appesl tribunal onsisting of two District Cour |idges. The
| judges hearing the appeal should he able 1o sit with an advisdr
specialising in infermation communication IEc.hnn]ng-,r There should ba’
special procedures 1o enable tha appeal 1o be dealt wilh qulr.hly

bs & right of appeal from 1o the High

The paper recommands| that | there

Court from the' District Courl's
decision, [

Recommandation 20,

¢ The tnbunal or an appeal Iribunal may. refor & complaint 1o & coun il it
considars the complaint could more approximalely dealt with by a courl.

Disagres.

25

If"a matter comes bafore a court which colld be deall with Iw the
inbunal, the court may refer the matier to the tibumnat.

Disagres.

28

A porson of orgamisaion may be appointad by the Minister as an
‘approved agency”

Aarea,
Recommendalion 7.

7

-

The functions of an spproved sgency should be:

{a) To advise people on steps. they may Lake o resolve a problem
caused by an elecironic cammunication and whether they may
heve a ground of complaint.

Tao receive compiaints aboul elecironic communiosations,

To ﬂac!ina some complaints because the content of the
Lmunimfnn is unilkaly to cause ham, or is ulh&rwise
Mmpmapnalu for investigation,

Tonvestigate substantal complaints and allempt {o achieve
saftlemeni between the complainant and the person
responsible.

To liaise wilh website hosts, ISPs and other intemet
intermediaries and request them to take down of moderale
posts which are clearly offensive.

N Ta lisise with other agencies such a& schaols, the Police, the:
Privacy Commissionar, the Ministry of Sosia! Development and
InternelNZ In attempts 1o resolve wider jssues sumounding the
:nnwnurnnaunnr. complained about.

To advise the complainani lo sesk an order from Ihe tribunal
requining a websie hasl, ISP or inlemet Inlermediary 1o Identify
the author of an offensive communication.

To advise the complaint 1o refer 1o the tribunal;.

any complainl which meels the appropriala level of

- senousness snd which has proved incapable of resolution
by other maans;

any complaint which 18 =0 serfous, and resolution of which
is 50 urgent that it should be referred directly to the (ribunal
without mediation

() To cerify that it has racommended & referral of such a
compiaint 1o the tribunal.

(b)
()

()

{e}

(@)

(h)

Agres,

Recommendation 8,

28

NetSale should be an ap;_:mm:i agency.

Who will be the apnroved agu.ncy
will be determined al & [hlnriiﬂiﬂ

29

The approved agency should also have general oversight funclions
Including education and publicity, research and policy oversight.

‘agencles funclions will be sel out by

o TS

Fartally, agree.  The approved

requlation: o wil ot include poflcy
nvamghrl
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Rocommendaton 8.
20 The apgmvnd agency shauld % with Intunnan“-a:;s :and content hosis; aﬁmai W
to develop guidslines and prolocols regarding thelr relationship to the | _ i
approved agency and the tnbunal, Recommendation 8.
|
A Mational Administration Guideline 5 should ba amended, 1o require: each Disagres, |
bnard of frustess (o implement an affective antl:bullying programme. The pogec. notes that an
amendmen is not necessary as this
Is a!reaﬂy mqmmd as parl of lhe
wider “requirement in the Em:lalhn
1o provide a safe environment,
New Respurces and pmgrqmma;
have been and will be introduced o
suppart Ihis: raqmerrmnt :
J Recommendation 3 '
[32 It-should be a criterion for regisiration of 2 privale scheol that Ihe school | This resammendalion  will bu.
provide 2 safe and supporive environmen! thal includes policies and | considered further afler consultation
procedures hal make provision for the welfare of students. with representatives of mﬁa-;sanﬂam
schools
Recomimencatan 5.
a3 The Ministry of Education should cansider further work in the I'nliuwing {a) Disagres The paper noles. an

aroge:

{a) the development of an agreed definition of bullying behavieur.
including ¢1.rher-hulrrlnm mnwfaghg snl'u:ul; to use il in @nl-
billying policles:
the estabiishment of ongoing  and routing data mﬁa:unn
systems with standardissd melhods for defining and measlring
toverl and overt forms of bullying;

the dﬁl-rah:pment of rnaaaumhia nhjncdh;gn and | pedormance
; md‘r:atorn for activities Intended to Improve school salety;

the devélopmenl of guidalines for ihe reparting of serious
* Incidenis of bullying and’ nﬁer—hullw '

(b)

{c)

(d)

)

(d) Agree,

~agreed definition’ of ‘bullying
Including cyber-bullying s
_nlmad-.i inplana

Agree. The paper notes that
ihis is already undarway, |

Disagree. This (s an action
for individual suimnls hul will
‘ba slongly encoUraged as
bes| practice.

(b)

Gnnnldarallnﬂ should be nlven o furlhm' developing the educative
potentlal of Information and Technology (ICT) coniracls lo inform:
sludenis aboul their legal rghts and responsiblliles with respect io
communicalions. using for example, the sal of prnciples &a-.fa{upqd in

Disagree:
The | paper notes (his should remain

chapler 5 as an educative ioal.

a maller for individual schools,
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